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COMPARATIVE POINTStc \l1 "COMPARATIVE POINTS:  CONSTITUTIONAL FOUNDATION FOR THE UNITED STATES ECONOMY
1. Beyond the extraordinary influence exercised by the Constitution of the United States over the political institutions of the country, the Constitution has also exercised an enormous influence over its economic institutions, especially in the creation of the most extensive common market of the Twentieth Century.

2.
The degree of influence exercised by the Constitution over economic institutions is due in great part to its role in creating law that has been given polished substance by the courts and especially the Supreme Court.  In this chapter, the ideological and conceptual bases of the Constitution are discussed, especially as to its encouragement of commerce and investment in an area destined to become the most extensive common market of this century.  In the following chapter, there is discussion of the constitutional rights of foreigners, especially when engaging in business or investment in the U.S.

3.
An essential point of comparison between the constitutional law of the U.S. and that of many other countries, including those of Roman ancestry, is its character as living law.  The Constitution is present not only in litigation of all types, but also is in the minds of those who plan at a public and private level.  Thus, a government that intends to offer or limit the use of a new type of franchise has to consider the constitutional aspects of its conduct.  In the same way, those who adopt a new policy of employment in their business have to be concerned with its constitutional implications.

4.
As is demonstrated in this chapter, this attribute of living law of the Constitution was impressed into it from its beginning, as it was recognized as the principle vehicle to achieve cooperation between the States.  One of the chief contributions of the Constitution and its interpretation by the courts has been to create an effective formula to avoid tyranny of the majority in a democratic system of government.
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By John S. Baker

I. INTRODUCTIONtc \l1 "I. INTRODUCTION
1.  Constitutional structure of the United States contributes to the economic stability and prosperity of the country.tc \l3 "1.  Constitutional structure of the United States contributes to the economic stability and prosperity of the country. In the minds of many, the American economy and the United States Constitution, although complementary, are distinct operations.  Thus, for example, American businessmen often speak of the glories of capitalism and the free market without ever mentioning the American legal and constitutional systems.  Indeed, many businessmen view the legal system as quite intrusive and the Constitution on which it rests as no better than irrelevant for business.  A commonly-heard complaint is that litigation and regulation in the U.S. have become so pervasive as to inhibit competitiveness(which may well be true.  Those making these complaints, of course, also quite genuinely admire and support the democratic system, but generally without understanding that the Constitution is what makes American business possible.  The failure to relate the two derives from the common misimpression, both in the U.S. and abroad, that the United States Constitution relates only, or primarily, to rights such as the rights to free expression of speech and religion and the rights of criminal defendants.  The assumption seems to be that the Constitution is the business of the courts, not of business. Of course, (Capitalism( and (the free market((however abstractly conceived by economists(actually exist only within the context of particular legal-political systems.  To understand the strengths and the weaknesses of the United States economic system requires an understanding of its Constitution.

2.  Constitutional structure makes capitalism and the trade possible.tc \l3 "2.  Constitutional structure makes capitalism and the trade possible.  The fact that the countries of Japan, Germany, Taiwan, Korea, and Chile have enjoyed economic success without a constitutional system similar to that of the U.S.(and some without much democratic process(might suggest that the application of free market principles, entrepreneurship, the availability of capital, and a good work force, are sufficient to explain economic prosperity.  The fact that those countries do not have as much immigration might suggest that more than economic policy is necessary to make a country attractive to outsiders.  Even with wise economic policy, maintaining long-term political stability upon which economic prosperity depends requires a supporting constitutional and legal structure.  This not to say that only political systems patterned on the United States model can produce such stability. Rather, it is a recognition that(contrary to the wish of economists(economic policy emerges as a product of political and legal structures.  Capitalism requires, among other things, a set of laws that protect persons and property and encourage economic enterprise.  In the case of the United States it may seem that political policy is subservient to economic goals.  As will be explained, however, the constitutional system of the United States, while making capitalism possible, does so because it utilizes commerce and legal institutions designed to encourage relatively free trade as a means of solving the political problems associated with democratic government.

II.  CREATION OF A LARGE COMMERCIAL REPUBLICtc \l1 "II.  CREATION OF A LARGE COMMERCIAL REPUBLIC
A.  THE ROLE OF COMMERCE IN PROVIDING POLITICAL STABILITYtc \l2 "A.  THE ROLE OF COMMERCE IN PROVIDING POLITICAL STABILITY
3.  The Framers designed the Constitution to achieve certain political purposes in large part by accommodating an expanding commerce.tc \l3 "3.  The Framers designed the Constitution to achieve certain political purposes in large part by accommodating an expanding commerce.  Some have supposed that because, at the time the Constitution was adopted, the United States consisted of only thirteen states along the Atlantic Coast that the document was created for a small country.  Quite to the contrary, the draftsmen designed the government in anticipation that it would grow to become a large internal common market.

a)  Constitution contemplated both peace and war.tc \l4 "a)  Constitution contemplated both peace and war.  The Framers understood that the pursuit of commerce does not necessarily produce peace. The Framers of the United States Constitution were realistic about human nature.  As reflected in The Federalist Papers (hereafter, (The Federalist(), which is the most authoritative explanation of the purposes of the Constitution,
 they were familiar with, and rejected, the argument that commercial nations do not engage in war:

Have republics in practice been less addicted to war than monarchies?  Are not the former administered by men as well as the latter? ...  Has commerce hitherto done any thing more than change the objects of war?  Is not the love of wealth as domineering and enterprising a passion as that of power or glory?  Have there not been as many wars founded upon commercial motives since that has become the prevailing system of nations, as were before occasioned by the cupidity of territory or dominion?  Has not the spirit of commerce, in many instances, administered new incentives to the appetite, both for the one and for the other?  Let experience, the least fallible guide of human opinions, be appealed to for an answer to these inquiries.

b)  Political liberty of the individual States proved counter-productive to justice and tranquility.tc \l4 "b)  Political liberty of the individual States proved counter-productive to justice and tranquility. Experience also persuaded the Framers that the spirit of political liberty more readily leads to internal divisions, rather than to a union characterized by justice and domestic tranquility.  As long as the colonists were concentrated on defeating a common enemy and securing their liberty, as they were during the 1770(s and until 1783, they were fairly well united.  Nevertheless, even before
 and especially after winning the War for Independence, political liberty produced divisiveness.
  Self-rule alone did not yield justice and domestic tranquility.  Indeed, (Americans were not as secure in their property rights between 1776 and 1787 as they had been during the colonial period.(
  Like the countries of Eastern and Central Europe following the dramatic changes of 1989, the euphoria of new-found freedom soon faded with the outbreak of economic, political, social, and personal rivalries.  As separate sovereigns, each of the former colonies had a large degree of independence that they jealously guarded.  Though united in some respects under the Articles of Confederation,
 that form of government was not much(if anything(more than a league of sovereign, independent states.

B.  THE PROBLEMS OF COOPERATION AMONG STATEStc \l2 "B.  THE PROBLEMS OF COOPERATION AMONG STATES
4.  Tariff wars aside, the larger and stronger states were able to take economic advantage of their smaller and weaker neighbors. tc \l3 "4.  Tariff wars aside, the larger and stronger states were able to take economic advantage of their smaller and weaker neighbors.  Many states engaged in commercial discrimination against their neighbors.  Each state and its industries essentially attempted to profit at the expense of less fortunate states and industries.  The Northern port states (especially New York and Pennsylvania) imposed import duties on foreign goods, a financial benefit to New York that was borne by consumers in states where the goods eventually ended up.  Southern states tried to gain an advantage in exporting their goods.  Lacking a shipping industry of their own to transport their crops to foreign markets, they encouraged British shipping by taxing exports lightly or not at all.  Although all the states explicitly exempted goods produced in other states from the import duties imposed on foreign goods, some states still imposed higher tariffs on goods imported from sister states than on domestic goods.  States with ports and navigable rivers charged ships from other states higher navigation fees than were charged to local ships.  Congress was impotent to intervene, and the bickering continued.  The combination of a high national debt, increasing trade deficits, and economic infighting among the states caused a nationwide recession in 1785-1786.

5.  1785 conference to resolve conflicts.tc \l3 "5.  1785 conference to resolve conflicts. An attempt was made to address commercial conflicts at a convention of representatives from some states who met at Annapolis, Maryland in 1785.  In some sense similar to the multi-national meetings which led to the General Agreement on Trade and Tariffs (GATT) and later the World Trade Organization (WTO), the convention attempted to draft uniform commercial regulations.  Although it failed in its immediate purpose, the conference did result in a recommendation to Congress for a national constitutional convention.  Congress ignored the proposal until a revenue crisis became unavoidable and a taxpayers( revolt, known as Shay(s Rebellion, erupted in Massachusetts.

6.  Adoption of the Constitution shifted power from the States to the federal government.tc \l3 "6.  Adoption of the Constitution shifted power from the States to the federal government. The Constitutional Convention, however, succeeded not only in removing obstacles to commercial integration, but also proposed fundamental changes in the balance of political power between the states and the central government.
  Predictably, the proposed shift in power provoked strong opposition.  These opponents of the Constitution were in many ways similar to those in Europe who opposed the European Union.  They wanted greater economic cooperation without yielding sovereign political powers. They knew that the Articles of Confederation, which already allowed for free movement from state to state of persons and goods and the equal treatment of free citizens from different states, had proved to be inadequate in many ways.  That reality made most state governments agreeable to amending the Articles in order to give Congress power to regulate commerce among the states.  The Convention, however, went much further by placing specific limits on the sovereignty of states in order to prevent interference by the states in matters under the control of the national government.
  These limits on state sovereignty transformed the governmental structure into something other than a confederation of independent republics.  This restructuring occurred because prominent framers, notably James Madison and Alexander Hamilton, (concluded ... that confederations were successful to the extent that the central authority was given power over the whole and that when the central authority was as weak as the American Congress, the confederation ended in calamity.(

C.  STRUCTURE:  THE CHARACTER OF THE CONSTITUTIONtc \l2 "C.  STRUCTURE:  THE CHARACTER OF THE CONSTITUTION
7.  The Constitution rests on the concept of (liberty under law.(tc \l3 "7.  The Constitution rests on the concept of liberty under law.  This concept postulates that individuals are generally free to act without permission from government unless their action is barred by law. The concept of liberty assumes that individuals will act responsibly; that is to say, successful self-government requires citizens to govern, i.e., to control, themselves.

8.  The structure of liberty under law. tc \l3 "8.  The structure of liberty under law.  Constitution(s new version of federalism allowed the central government to act directly on individuals. The new federal powers generally were designed not to interfere with the relationship between the states and their own citizens.  Thus, each government had the power to tax individual citizens independently of the other government.  In only a few instances did the Constitution insert itself between the states and their own citizens: by placing some limits on the states( criminal powers (thus prohibiting bills of attainder and ex post facto laws), by prohibiting states from making anything but gold and silver coin legal tender for payment of debts, and by preventing states from impairing the obligation of contracts.  Such criminal and commercial provisions have restrained state governments from retroactively punishing acts or altering commercial arrangements.  These few limits rest on the concept of (liberty under law( which generally prevents government from punishing individuals unless they know in advance what actions are criminally proscribed and requires government to respect private commercial transactions.

9.  The resulting, delicate separation of powers.tc \l3 "9.  The resulting, delicate separation of powers.  The Constitution gave the central government a limited number of very important powers which allow it to create greater unity on selected issues without completely consolidating power.  The Articles of Confederation had demonstrated the inability of a treaty-like political arrangement to overcome barriers to political and economic integration erected by local and state interests.  If the new government under the Constitution was not a confederation, however, it was also not a consolidated or unitary structure.  On the one hand, the Constitution added indispensable powers to the central government, specifically the new powers to tax and to regulate commerce among the states.  On the other hand, the Constitution gave the central government only certain powers and then separated and divided those powers among three co-equal branches.
The Constitution divided the Congress into two houses, added a separate executive branch and a separate and co-equal judiciary(not for the sake of convenience or efficiency but to protect liberty both by creating and, at the same time, restraining power.  Both friends and foes of the Constitution agreed with the French political philosopher Montesquieu who had observed that:  ( (There can be no liberty where the legislative and executive powers are united in the same person, or body of magistrates,( or, (if the power of judging be not separated from the legislative and executive powers(.(
  The device of separating or dividing powers was a means of giving sufficient power both to control the governed and, of equal importance, to control the government itself.
  The new powers given to the central government, which were still relatively limited in number, were given in their fullness and yet restricted in their exercise through the system of separating the powers.

10.  The novelty of liberty under law.tc \l3 "10.  The novelty of liberty under law.  The new federal form of government was indeed novel because it structured power as never before attempted.  Other governments which had traditionally mixed( regimes, such as England, included monarchical, aristocratic, and even democratic elements.
  Until that time, however, the only option with respect to sovereignty seemed to be between a unitary state and a confederation.
  The novelty of the United States government consisted in its being neither a unitary state nor a confederation, but rather a combination of the two:
... we find it [the Constitution] neither wholly national nor wholly federal.  Were it wholly national, the supreme and ultimate authority would reside in the majority of the people of the Union; and this authority would be competent at all times, like that of a majority of every national society, to alter or abolish its established government.  Were it wholly federal, on the other hand, the concurrence of each State in the Union would be essential to every alteration that would be binding on all.

11.  Major compromises were made, but the principle of limited government was never abandoned.tc \l3 "11.  Major compromises were made, but the principle of limited government was never abandoned.  The Constitution(s original structure has often been described as the product of compromise, implying that(unlike the Bill of Rights(it reflects no particular set of principles.  Certainly important compromises occurred, the most significant of which concerned the principle of representation in Congress and the issue of slavery.  The (great compromise"
, and the (three-fifths compromise"
 were bargains struck on fundamental issues regarding representation.  Key elements of the structure, however, were never a matter of much doubt within the Constitutional Convention.  Despite great diversity in political thought, the members shared certain basic principles concerning limited government.
  The compromises that did occur were the result of reasoned debate and deliberation leading to a consensus about what was best under the circumstances.  Among the greatest achievements of the Constitution was that of modeling the government in a way most likely to produce consensus through deliberation.  As elaborated and summarized in Federalist No. 51, the Constitution created a highly structured government so that (a coalition of a majority of the whole society could seldom take place on any other principles than those of justice and the general good.(

ADVANCE \r36When opponents of the proposed plan of government (known as the (Anti-Federalists() argued against its ratification, the public debate generated in the published writings and the state Ratification conventions was also characterized by reasoned exchanges.  Even in the midst of power politics, they ultimately produced a consensus once the Bill of Rights was adopted.  Both friends and foes of the Constitution were committed to limited government based on separation of powers and on retention by the states of certain sovereign powers.  Without that agreement, they would not have been able to work through most of the disagreements they did have about the best balance of powers between the states and the newly energized central government.

D.  MAJORITIES:  RULING AND BEING RULED IN AN EXTENDED REPUBLICtc \l2 "D.  MAJORITIES:  RULING AND BEING RULED IN AN EXTENDED REPUBLIC
12.  The fear of majority tyranny an important motivation.tc \l3 "12.  The fear of majority tyranny an important motivation.  The constant in its constitutional tradition has been the continual recognition that unrestrained majoritarianism is unjust because it ignores the rights of those in the minority. Historically self-government had in practice meant that the majority party legislatively discriminates in favor of itself and its supporters.  In response to this concern, the structure of the Constitution has made it very difficult for any party to govern except through a consensus.  By including a wide range of economic interests and political-philosophical views, the structure of government was designed to operate through compromise because most issues meant to be dealt with by the central government related to domestic and foreign trade and national defense.  As evidenced by the Civil War, such a system of compromises cannot seem to resolve national divisions over fundamental moral issues such as slavery, however.

ADVANCE \r36The Federalist fairly accurately predicted that under the Constitution (the genius of the whole system; the nature of just and constitutional laws; and above all, the vigilant and manly spirit which actuates the people of America(
 would prevent majority tyranny.  In the United States, even if a party controls both houses of Congress and the Presidency, the structure of the system, as well as public opinion,
 restrains the majority party from accomplishing much that it would wish to do.  The creation of constitutional structures that produce laws consistent with principles of justice has rescued the term (democracy( from opprobrium.

13.  A pure (democracy( was feared.tc \l3 "13.  A pure democracy was feared.  Today, (democratic( describes the ideal form of government around the world.  Democracy has not always been a term of praise, however.  It may seem surprising that at the time of the Constitution(s adoption, the most esteemed political term was (republican,( not democratic.  Evolution of the term (democratic( from one of opprobrium to one of praise has run parallel with the political and economic fortunes of the United States. Without understanding the absolute necessity of structure for a successful constitutional democracy, as described in The Federalist, many in the United States and elsewhere are surprised and sometimes disillusioned when a new, ill-conceived (democracy( somewhere in the world fails. 
To avoid disillusionment, defenders of democratic government must understand that the Framers of the United States Constitution avoided simple democracy and its derivatives.  Traditionally, democracy refers to the rule of (the many.(
  A pure or simple democracy establishes direct rule by citizens (rather than by representatives) with no limits on what a majority can do.
  Whether one refers to the United States government as a republic or as a democracy, the constant in its constitutional tradition has been the continual recognition that unrestrained majoritarianism is unjust because it ignores the rights of those in the minority.

14.  The constitution(s republican form of government.tc \l3 "14.  The constitutions republican form of government. Within the context of the United States Constitution, the terms (republic( and (democracy( have merged.  Even though the Framers were committed to republicanism, (they were far from agreed as to what republicanism meant, apart from the absence of hereditary monarchy and hereditary aristocracy."
  According to the French political theorist Montesquieu,
 whose writing was an important authority for both Federalists and Anti-Federalists, republics could be aristocratic or democratic depending on whether representatives were chosen from among a small group of citizens or chosen by the citizenry generally.  At the Convention, Madison and others had wanted representation in both houses of Congress to be based on the democratic principle of proportional representation.  The compromise
 they reached specified a different principle of representation in the Senate, namely equal representation among the states.  Thus the Constitution mixed principles of national representation in the House and state representation in the Senate, thus creating the (compound( republic which was neither federal nor national but a compound of the two principles.

15.  (Democratic( does not mean complete adherence to pure democracy.tc \l3 "15.  Democratic does not mean complete adherence to pure democracy. At least within the United States, references to democracy assume restrictions on the power of majorities and a commitment to the rule of law.  Such limitations on the power of the majority are actually inconsistent with a definition of pure democracy, which assumes a majority can override the rights of minorities and reverse any law.  The restraints which have been considered essential to democracy since the success of the United States Constitution have demonstrated that a majority can rule without what had been the historically inevitable slide into self destruction.
 Designed with more than the immediate crisis of 1787 in mind, the Constitution was created to last for the ages.  Contrary to much contemporary commentary,
 the vitality of the Constitution has not been produced by judges who attempt to (update( it.  The unamended Constitution consists primarily of provisions which create and govern the operation of the three branches of the national government.  Rather than dictating substantive provisions of law, which do become obsolete over time, the Constitution empowers the people to act through their representatives to change the law through legislation and to change the Constitution itself through Amendment.  The intended function of the judiciary was to restrict the scope of what the legislative and executive branches could do so that they could not (update( beyond the bounds set in the Constitution.

16.  Constitution is designed to provide stability by slowing down the process of change. tc \l3 "16.  Constitution is designed to provide stability by slowing down the process of change.  Frequent and radical changes, which had doomed earlier democracies, jeopardize liberty.  In order to guarantee liberty and to provide stability, the Constitution(s structure has been designed to slow down the process of change.  Thus the Constitution embodies the Framers( attempt to protect liberty, understood not as unlimited freedom but as limited by law.
  To some, such slowness is undesirable because it is said to produce (gridlock( or (deadlock( in government.
  In fact, the Constitution does create a certain amount of (gridlock.(  More often, in the opinion of this writer, the type or at least the extent of (gridlock( complained of results from bureaucracies acting in contravention to the constraints of the Constitution(s system of separated powers.

ADVANCE \r36The Constitution produces some (gridlock( in order to prevent passage of ill-considered laws.  Indeed, as advocates of liberty, the Framers wanted to limit what and how much legislation could be enacted.  They considered the Constitution(s structural slowness as a restraint on the tendency of the majorities to act only for their own interests and not the good of the whole.  As reflected in a often-quoted observation by James Madison, the Framers had a realistic understanding of the tendencies in human nature:
 
But what is government itself, but the greatest of all reflections on human nature?  If men were angels, no government would be necessary.  If angels were to govern men, neither external nor internal controls on government would be necessary.  In framing a government which is to be administered by men over men, the great difficulty lies in this:  You must first enable the government to control the governed; and in the next place, oblige it to control itself.  A dependence on the people is no doubt the primary control on the government; but experience has taught mankind the necessity of auxiliary precautions.

17.  Constitution attempts to control factionalism and the uneven distribution of wealth and power. tc \l3 "17.  Constitution attempts to control factionalism and the uneven distribution of wealth and power.  The Framers( timeless understanding of human nature, with its strong tendency towards self-interest, explains much about the success of the United States as a political and economic unit.  As The Federalist noted, the deadly disease of democratic governments is the spirit of factions.  In Federalist No. 10 James Madison explains why faction is a constant threat to free government.  By the term faction, Madison means a group of less than the whole, whose interests are adverse to the good of the whole.  As he noted, factions form on various bases(religion, ethnicity, personality.  The most enduring source of faction, however, has always been the uneven distribution of property.
  This is not a Marxian-type view of the world which focuses only on wealth, but a view of human nature which realistically accounts for its deficiencies.  The truth of this teaching has been confirmed repeatedly as many modern nations have achieved their independence only to have one group gain power and oppress those not aligned with it.  Even in the United States, the influence of factions, i.e., special interests, while controlled,
 has not been eliminated.  Unlike contemporary commentators who deplore the existence of factions, Madison warns against attempts to eliminate the cause of factions because they are rooted in human nature and inseparable from liberty.

According to Madison in The Federalist, the Constitution has solved the problem of factions without attempting to eliminate them.  Rather than strike at the causes of faction which lie in human nature, the Constitution operates to control their effects.  For a government to attack the causes of faction, it would have to attempt to reform or tightly control its people.  To do so would mean destroying liberty.  As the twentieth century has witnessed, various ideological movements, most notably Nazism and Marxism, have tried to do just that through the political (as opposed to the spiritual) reformation of human beings.  The result, as predicted by The Federalist, has been the suppression of liberty.

How then does a nation navigate between the tyranny of one faction and the disorder of warring factions?  The solution, according to The Federalist,
 lies in a multiplicity of factions spread across a large territory.  Thus, rather than having only two factions, namely permanent majority and minority parties, a political system needs many factions or interest groups.  Normally the majority controls minority factions, but a democratic regime has no obvious means of limiting a majority faction or political party and its tendency to oppress its opposition.  The fact that in the United States various factions tend to coalesce around two parties, but that those parties are not very cohesive results from the Constitution(s creation of an (extended republic.(
18.  Through the extended republic, the constitutional structure encourages the multiplication of factions.tc \l3 "18.  Through the extended republic, the constitutional structure encourages the multiplication of factions.18.  Through the extended republic, the constitutional structure encourages the multiplication of factions.tc \l3 "18.  Through the extended republic, the constitutional structure encourages the multiplication of factions.  The extended republic theory represents the response of The Federalist to the problem of factions.  This (republican remedy for the diseases most incident to republican government(
 necessitates that the Union be an extended or large republic.  A republic relies on representation rather than direct participation.  As a result, a (filtering( process should occur which (refine[s] and enlarge[s] the public views, by passing them through the medium of a chosen body of citizens.(
  According to  The Federalist, a large republic has the same advantage over a small republic that a republic has over a democracy in controlling the disease of factions:  (Extend the sphere, and you take in a greater variety of parties and interests; you make it less probable that a majority of the whole will have a common motive to invade the rights of other citizens; or if such a common motive exists, it will be more difficult for all who feel it to discover their own strength, and to act in union with each other.(

Particular factions may not naturally work toward the common good, but under the right circumstances factions may find it in their own interest to do so simply by pursuing their own interest.  Such circumstances can occur within an extended commercial republic because many competing factions find it necessary to build coalitions in order to achieve their particular goals.  Such behavior necessarily tends toward consensus and therefore the common good.  This strategy institutionalizes a divide-and-conquer approach to stabilize the otherwise volatile impact factions have on popular government.

As a result of this approach to factions, society in the United States has become characterized by pluralism.  The term pluralism itself does not appear in the Constitution or other governing documents.  It is not a legal doctrine as such.  The doctrine of pluralism, which has generally been identified with religious tolerance, applies not only to religion but to any and every source of faction, including the greatest source of faction: inequalities of wealth.  Thus the United States has become large and commercial not for making wealth and power an end in itself, but as a part of a governing strategy to produce political stability.
  That is to say, the republican remedy produces a multiplicity of factions, especially commercial interests, and these interests are encouraged to spread out over a large territory.  Dedication to trade by itself does not require a large territory, but dilution of political and economic power does.

a)  Factional control avoided by the division of powers and interests.tc \l4 "a)  Factional control avoided by the division of powers and interests.  Thus, the principal purpose of multiplying economic and other interests in a pluralistic society is to avoid the polarization of society into permanent majority and minority factions as reflected in the long-term domination of one party over political and economic power.  First of all, even if a political party controlled all three branches of the federal government, the minority party will have the opportunity of controlling state governments.  Moreover, in an economically pluralistic society the more dispersed the ownership and control of economic interests become the more difficult it becomes for the majority party(even the Congress(to maintain its unity.  From issue to issue, senators and representatives respond to the particular interests in their own states more so than to party discipline.  As a result different economic interests and elected officials form shifting political alliances.  Within what has become a very diverse economy, economic interests divide not only from region to region but within regions and within states, from industry to industry.

b)  Nafta support in the United States cut across many factions.tc \l4 "b)  Nafta support in the United States cut across many factions.  This approach to factionalism was evident, for example, in support for and opposition to Nafta.  Support may have been stronger in states bordering Mexico but it extended fairly evenly to other areas of the country.  The difference in support varied from industry to industry depending on of how low-skilled or labor intensive the industry was.  Naturally, industries that expected to gain from the agreement supported Nafta and industries that expected to lose, i.e., textiles, opposed Nafta.  Both those supporting and those opposed to Nafta understood the overall good to the country in terms of their own particular good.  Final passage of Nafta was not dependent on the majority party.  The Democrat President had to rely on the members of the Republican minority in Congress in order to achieve passage because a majority of the then-majority party in Congress, the Democratic party, opposed the pact.  That vote, like many others, demonstrated that the particular parties do not represent cohesive majority or minority factions.  Rather even national politics in the United States is a product not of majority and minority parties but of coalitions reflecting local interests from around the country.  Members of Congress respond not so much to party interest as to the interests of their own local electorates.  As a result, politics is dominated not by party politics but by a pluralism of interests which minimizes political polarization along economic lines.

III.  SEPARATION OF POWERStc \l1 "III.  SEPARATION OF POWERS
Constitution attempts to assure separation of powers in actual practice, rather than merely providing (ineffectually) for it on paper as has been the result under some state constitutions.  In order for separation of powers to work in practice, the legislative branch needs to be restrained or checked by the other two branches because in a popularly elected government the legislative branch is naturally the strongest.

ADVANCE \r36While pluralism addresses the problem of majority faction within society itself, the structure of the three branches addresses the effects of factions within the government.  According to Montesquieu(s maxim, with which both Federalists and Anti-Federalists agreed, the failure to separate the executive, legislative, and judicial powers is the very definition of tyranny.
  Thus the Constitution separates the branches so that in protecting its own interests, each branch will thereby restrain the other two branches thereby protecting individuals as an indirect effect.  As stated in Federalist 51, (ambition must be made to check ambition.(  The separation of powers doctrine presents interesting questions as to the propriety of the delegation of power between the three branches of government, a topic discussed in Huszagh(s (Administrative Law,( Chap. 11, ( 10, in Vol. II of this work.

A.  CONGRESStc \l2 "A.  CONGRESS
19.  Threat of factionalism in both houses of Congress is checked by its bicameral organization. tc \l3 "19.  Threat of factionalism in both houses of Congress is checked by its bicameral organization.  The collection of factions (special interests) represented in the Congress poses a threat to good government because in voting on the economic interests of their own constituents representatives have a conflict of interest.  They are acting as judges in their own case and that of their constituents, which is contrary to the rule of law.

ADVANCE \r36A possible solution to this conflict might seem to be the establishment of an independent authority to decide issues, but that solution was specifically rejected.
  Rather the Constitution structures the legislative process so that in order to attain particular, self-interested ends legislators are required, even if unwittingly, to work for the good of the whole.  In this process, Congress is divided into two houses, in order for each house to check the other.  Senators and representatives remain rooted in local politics, and therefore they respond to local economic interests more so than to the agenda of the national parties to which they belong.  The passage of national legislation generally requires many more compromises than would similar state legislation because Congress includes a greater variety of interests than would be found in any one state.  Thus the party system has less influence on the legislative votes of their members than in those countries which have parliamentary elections and voting.

20.  Significant attributes of the House of Representatives as contrasted with the Senate.tc \l3 "20.  Significant attributes of the House of Representatives as contrasted with the Senate.  The House( members are elected on the democratic principle of one-person-one vote, for a relatively short-term of two years, from geographic areas which in all but a few instances are smaller than the state in which they are located.  Members of the House tend to reflect more closely, and to respond more quickly to changes in, the views of their constituents.  The size of the House(s membership precludes effective deliberation of the whole.  Its work takes place in committees.  On taxation, the Constitution gives the democratic principle great weight by emphasizing the primacy of the House of Representatives.  On matters of foreign policy, by contrast, the Constitution largely removes the influence of localism by excluding the House from ratification of treaties.

21.  The legislative process.tc \l3 "21.  The legislative process.  The Constitution specifies that (All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other bills.(
  Otherwise the Constitution only specifies that after passing both Houses of Congress, a bill must be (presented( to the President before it becomes law.  The President has the opportunity to sign or veto the bill.  If signed by the President, the bill becomes law(although the constitutionality of the law may later be challenged in the courts.  If the bill is vetoed, it returns to Congress where if two-thirds of each House votes to over-ride the President(s veto, the bill becomes law without his approval.
ADVANCE \r36The Constitution leaves it to (Each House [to] determine the Rules of its Proceedings.(
  The process, however, is generally similar in both houses.  Any member may introduce a bill, which is then referred to a committee for consideration.  Most bills do not get out of the committee.  For a bill to advance, it must be the subject of hearings in one or more committees.  After the hearings, the committee or subcommittee will (mark up( the bill, which means to make changes or revisions in language.  Any changes must be approved by a vote of the committee.  Normally, it takes a majority vote of the committee to report the bill out to the House or Senate for a vote.  It is possible, however, for the full House or Senate to get a bill to the floor of each house by obtaining enough signatures and/or votes for a (discharge petition,( something which rarely occurs.  Once out of committee, a bill is placed on a calendar.  Bills are then taken up for debate, but not necessarily in chronological order, by each house under its own rules.  When the Senate and House pass different versions of the same proposed legislation, the differences must be reconciled either by sending one bill to the other house for approval or by sending both bills to a conference committee for reconciliation.

22.  Distinguishing features of the Senate. tc \l3 "22.  Distinguishing features of the Senate.  The Senate is a deliberative body whose members were originally intended to represent the states from which each was elected. by the state legislatures.  The Constitution allocates two senators to each state, regardless of its size. Currently consisting of one hundred members, or two for each of the fifty states, the smaller size of the Senate allows for more genuine debate than is possible in the House.  The deliberative character of the Senate accords with the Constitution(s provisions that it, but not the House, will give (advice and consent( on treaties and presidential appointments.  While the mark of the House of Representatives has been more immediate responsiveness to democratic will, the Senate has generally tempered and often obstructed some of the immediate impulses emanating from the House.  A senator(s longer term of election, six years, and representation of an entire state have permitted senators to be less responsive to narrow constituencies than are members of the House.  In the processing of legislation, discussed above, the Senate has a notable procedure not available in the House: the (filibuster,( which allows one or more senators the privilege of (talking a bill to death.(  The use or the threat of using a filibuster can produce concessions from those sponsoring legislation because, otherwise, they may be unable to end the filibuster, which involves a vote of (cloture( and currently requires sixty votes.

a)  Historic change in method of selection.tc \l4 "a)  Historic change in method of selection.  Prior to adoption of the Seventeenth Amendment in 1913, senators were elected by state legislatures rather than directly by the voters.  Thus states were directly represented as such in the national government.  This feature, which partially preserved the role of the states in the Articles of Confederation, emphasized the federal character of the Union and provided resistance against the tendency of the national government to centralize power.  The change to direct election by the people has meant that states no longer have the kind of participation in and check on the growth of national power they once had.

b)  Motivations of senators changed with change in method of selection.tc \l4 "b)  Motivations of senators changed with change in method of selection.   When senators owed their elections to state legislatures, they would have been less inclined to impose burdens on the states unless supported by a consensus among state legislatures.  Since senators have become directly elected by the population of an entire state, they no longer have reason to be directly responsive to state legislatures.  They are likely to be more responsive to those national interest groups that have influence among voters within their states.  As long as senators were elected by state legislatures, they would not do such things as imposing burdensome regulations and unfunded mandates, the burden of which falls on state legislatures to fund.  Moreover, members of the legislature are not likely to be deceived as easily as some voters; members of state legislatures are more likely than individuals to have the knowledge as well as the motives to check the expansion of national power.  Legislatures no longer have the same opportunity to do so, however.

c)  National interest groups more important.tc \l4 "c)  National interest groups more important.  At the same time, the focus of interest-group activity has shifted from the states to the national level.  It is less expensive and more efficient for interest groups to concentrate their efforts in one legislative body, i.e., the Congress, than having to persuade fifty state legislatures.  These national interest-groups communicate with their members in each state to lobby their senators and representatives.  The ability of special interest groups to communicate with members of the group or similarly interested voters in a senator(s state give the groups the ability to influence senators.  In addition to raising money both in the state and from elsewhere, the groups( endorsements of or opposition to office holders can affect a candidate(s prospects for re-election.  Thus a senator may well vote in a way which pleases the special-interest group but actually disadvantages a majority of the state(s constituents on particular projects.  For example, given that special interest groups generally favor higher spending for their favorite causes, a senator who votes for the particular spending project gains supporters while avoiding significant organized opposition.

23.  Differences between two Houses checks the autocracy of political parties.tc \l3 "23.  Differences between two Houses checks the autocracy of political parties.  Despite the changes in the Senate, however, the two houses of Congress still do serve as a check on each other because they have different interests.  While membership in the same party provides some common ground between those in the Senate and the House, the Constitution operates to thwart party discipline.  The constitutional structure in the U.S. tends to make each member of the House and Senate a party unto himself or herself because the circumstances which will re-elect that person owe much less to the President or the Party than to a complex of factors affected in varying degrees by local and national organized special interests.

B.  THE PRESIDENCYtc \l2 "B.  THE PRESIDENCY
24.  Powers and functions(apparent and actual.tc \l3 "24.  Powers and functionsapparent and actual.  Domestically, at least outside Washington, Americans often think of the President as the most prominent policy-maker.  In institutional terms, however, the Congress actually possesses the greater power in domestic matters. The constitutional structure of the United States does not correspond to the classification of governments as either presidential or parliamentary systems.  The United States has a president and it is not a parliamentary system.  Yet, it is misleading to assume that its presidentialism is like that of other countries.  From outside the country and even within the country, the President seems to have more power than in fact the office can command.  The President certainly has more prominence than any other national official because the executive power resides in one person, whereas the legislative and judicial powers are shared among multiple persons.  Only the President represents the whole nation.  Moreover, the President appears most powerful to other nations simply because they observe him in matters of foreign affairs and national defense which are precisely the areas in which the Constitution gives to the President the most power.  The President speaks and acts for the nation as Commander-in-Chief, negotiator of treaties, and receiver of foreign ambassadors.  Vis-a-vis the rest of the world, the Constitution unifies behind the person of the President.  While Congress retains the power to declare war, to authorize spending on the military, and to govern commerce with foreign nations, the system of separated powers does not inhibit the executive(s foreign policy as much as it does domestic policy.  The protection of liberty, which is the raison d(etre for the separation of powers, requires fragmentation of domestic powers in order to protect individual liberty and unification of foreign and defense power in order to defend the liberty of the country.

a)  Powers and functions greater in foreign affairs than in domestic. tc \l4 "a)  Powers and functions greater in foreign affairs than in domestic.  While the legislative power of Congress has been divided into two houses in order to weaken it, the executive power has been unified in the person of the President in order to strengthen it.  As explained in The Federalist, the greatest threats to liberty come from the legislative body because it is naturally the strongest branch in a popular government.
  Therefore, in order for the theory of separation of powers to operate in practice as a protection for liberty, the other two branches have been strengthened.  While the President was given greater powers in external affairs by his Commander-in-Chief and foreign affairs powers, giving similar powers in internal affairs would have opened the possibility of the presidency turning dictatorial.  Thus, in domestic affairs, the President(s powers are more restricted.

b)  Legislative powers of the President.tc \l4 "b)  Legislative powers of the President.  In matters of domestic policy the President may propose legislation, but the Congress disposes of it(usually in a form quite different from the President(s proposal.  The President(s main weapon is the veto, which however can be over-ridden by a two-thirds vote in both houses of Congress.  The President can not legislate, but must execute the policy determined by Congress. He must execute laws signed by his predecessors even though he may disagree with them.  While his administration may be more or less vigorous in executing particular laws, his influence over domestic policy(apart from his personal powers of persuasion(is primarily negative and limited to current legislation.  The President(s veto power tends to force a contrary majority in Congress to consider his opinions if it wishes to avoid a veto.  How much that majority will heed the President depends, of course, on the size of the majority in each house favoring the particular legislation.
  If the leaders of the majority are confident of enough votes (two-thirds of each house) to override the President(s veto, then they are less likely to heed his concerns.  If on the other hand congressional leaders are doubtful about the prospects of over-riding a presidential veto, they will tend to be more attentive to the President(s concerns.

i)  Legislative process provides inertia in the legislative process.tc \l5 "i)  Legislative process provides inertia in the legislative process. The constitutional relationship between the Congress and the President also tends to assure that legislation has the support of much more than a mere majority.  Approval in the House requires a majority of members, each of whom represents a majority of constituents in a district, which is almost always smaller than the state in which it sits.  The legislation must also pass the Senate by a differently constituted majority.  Since representation in the Senate is based not on the majoritarian principle of one-person-one-vote but on the federal principle of equal representation for each state,
 a majority in the Senate roughly represents a majority of the states, which may or may not reflect a majority in terms of national population.  Finally, proposed legislation must either gain the approval of the President, who represents a different majority, or over-come his veto by two-thirds-votes in both houses of Congress.

ii)  Criticism of the process.tc \l5 "ii)  Criticism of the process.  This system has not been without its critics in the United States.  President Woodrow Wilson, who had been a professor of government, thought a parliamentary system preferable to the American system of separated powers.
  As President, Wilson attempted to direct the domestic economy through legislation creating the Federal Reserve System and the Federal Trade Commission.  Later President Franklin Roosevelt expanded federal regulation of the economy.

iii)  Effect of war on presidential influence.tc \l5 "iii)  Effect of war on presidential influence.  The most significant means for advancing the Presidency and centralizing power in Washington has been the same one which had historically served that purpose: the war power.  Two World Wars and the Cold War did much to advance the power of the modern Presidency.  As Presidents have learned since 1989, however, in the absence of an external threat Americans turn their attentions inward and therefore think of themselves as less dependent on the President as protector of the nation.  The constitutional structure balances both the need to unify for war and the desirability of decentralizing for peace.

C.  THE SUPREME COURTtc \l2 "C.  THE SUPREME COURT
25.  Structure of the judiciary.tc \l3 "25.  Structure of the judiciary.  Just as the Constitution structured the Senate to have characteristics likely to make it more deliberative, i.e., reasonable, than the House, so it structured the federal judiciary in a way that makes it better able to test legislation for its adherence to the Constitution. As is generally well-known, the creation and elevation of the Supreme Court to the stature of a co-equal branch of government was an American innovation.  With that status came the doctrine of judicial review as declared in Marbury v. Madison.
  The novelty of the institution and of the doctrine of judicial review has focused attention on to it unlike that given to the other two branches.  The attention has grown apace with the impression that the Supreme Court(s principal and most important function is to enforce (and expand on) the Bill of Rights.  This enforcement of the Bill of Rights, however, did not constitute much of the federal judiciary(s work until the 1960(s.  Indeed, during the first one hundred years under the Constitution, the Bill of Rights figured in very few decided cases.  That did not mean that the Supreme Court and other federal courts were not involved in the protection of rights.  Rather, much of what the federal judiciary has done to protect rights has involved procedural protection provided through the Court(s jurisdiction under the Constitution to enforce congressional legislation, if constitutional; to protect the states and individuals from unconstitutional federal legislation; and to serve as a neutral forum as between different states, between states and the federal government, and between citizens from different states.

26.  The Court is designed to stand up to the popular will.tc \l3 "26.  The Court is designed to stand up to the popular will.  It is important to understand the theoretical justification for a constitution establishing a Court, with members appointed for life,
 as co-equal with the two political branches and allowing the courts the power of judicial review which can prevent the execution of legislation passed by democratically elected bodies.  As already described, the operation of the legislative process has been so structured as to refine and compromise policy proposals to the point that they are acceptable to a broad-based consensus of opinion before being enacted into law.  Nevertheless, as the Framers understood, legislation represents the current will of the people and may sometimes depart from particular requirements in the Constitution.  When that happens, the Constitution provides for the federal judiciary to test legislation for its adherence to the Constitution.  While members of Congress and the President are charged by their oath to defend the Constitution, they answer directly to the electorate.  Federal judges are appointed by the President, subject to confirmation by the Senate.  They serve during (good behavior,( i.e. for life, unless one is impeached by the House and convicted by the Senate for (high crimes and misdemeanors( or unless one resigns.  While their authority is traceable to the electorate through the President and the Senate, federal judges have been removed from direct accountability to the electorate.  This is so precisely in order to give federal judges the ability to uphold the Constitution in the face of popular majorities acting contrary to it.
  As the Framers realized after unfortunate experiences in particular states, the protection of individual liberty requires more than listing rights, or even specifying separation of powers, on a piece of paper.  In order to avoid tyranny
 the Constitution keeps the power of judging independent and separate from the other two branches.

27.  The Court is designed to stand up to Congress.tc \l3 "27.  The Court is designed to stand up to Congress.  The (independence of the federal judiciary( and its separate and co-equal status have often been equated, but technically they are distinct doctrines.  Montesquieu thought the English system exemplified the principle of separation of powers.  Yet English judges, while (independent( as that term is defined, were and are not actually independent of and certainly not co-equal with Parliament.  (Independence( for judges has been identified with holding tenure during (good behavior( and having a salary that can not be diminished.  Judges should not fear that rendering politically unpopular decisions will result in losing professional or financial security.  As a co-equal branch in a system of separated powers, the federal judiciary has the power of judicial review that gives it a check on the other two branches, as well as on the states.
  Like the veto power for the President this negative power allows the judiciary in practice not to be overwhelmed by the inherently more powerful Congress.

28.  Theoretical justification for this equal and separate power.tc \l3 "28.  Theoretical justification for this equal and separate power.  Some find it difficult to justify the power of judicial review in a democratic system.  It may be that the explanation clearly given both in Federalist No. 78 and by Chief Justice John Marshall in the famous case of Marbury v. Madison (1803)
 involves assumptions about the nature of law which are no longer familiar.
  As both explained, the written Constitution represents the permanent will of the majority(indeed, all but unanimous, will of the people. If the current will of the majority contradicts the permanent will, the permanent will should prevail.  Another way to explain this is to recognize that judicial review was designed to maintain in practice the principle of the rule of law. Pure democracy emphasizes the will of the majority.  If unrestrained, that will can act arbitrarily and discriminate against those who disagree with it. Historically, unchecked democracies have degenerated into mob rule.  By submitting the changeable will of changing majorities to the (higher law( of the Constitution, which Article VI makes the (Supreme Law of the Land,( the document attempts to reconcile the tension between Rule by will of the majority and the Rule of Law.

29.  The power of the Court confirms dedication to the Rule of Law.tc \l3 "29.  The power of the Court confirms dedication to the Rule of Law.  Opponents of the Constitution predicted that giving federal judges the power to strike down legislation would make the courts superior to the Congress. Proponents of the Constitution countered that federal judges would not exercise their own will
 and that if occasionally they deviated from this practice the Constitution contained other safeguards, including impeachment.
 Certainly, when judges have substituted their own will they have subverted the principle of the Rule of Law.  As most knowledgeable observers would agree, over the past two hundred years the Supreme Court has at times improperly confused its own preferences with the dictates of the Constitution.  (Although commentators would not necessarily agree about which cases involved such willfulness.)  Nevertheless, the Court(s decision-making and the critique it generates have served as a constant reminder that the United States Constitution confirms the nation(s original commitment to the Rule of Law.

IV.  FEDERALISMtc \l1 "IV.  FEDERALISM
A. THE DIVIDED DUAL SOVEREIGNTY CONCEPTtc \l2 "A. THE DUAL SOVEREIGNTY CONCEPT
30.  States retain the residual power of sovereignty.tc \l3 "30.  States retain the residual power of sovereignty.  The Constitution does not grant the States any power; rather the States derive their powers directly from their own citizens.  In adopting the Constitution, the people have denied certain powers to the States and gave them to an enhanced federal government.  Specific limitations on state sovereignty are listed in Article I, Section 10, many of which complement powers specifically given to the federal government.
  If the States are not limited by the Constitution, they retain all the residual powers of sovereignty.

a)  Controversy exists as to the extent of the implied power of the federal government to control State action.tc \l4 "a)  Controversy exists as to the extent of the implied power of the federal government to control State action.  The controversial issue has always been whether federal legislation or judicial decisions can limit the states based on inherent or implied powers, based on inferences from powers expressly stated in the Constitution.

ADVANCE \r36During the Ratification Debates, opponents of the Constitution argued that the last clause in the list of powers given to Congress in Article I, Section 8, the so-called (necessary and proper( clause
 gave Congress the ability to enact any law it wished, regardless of the apparent limitation to specifically listed powers.  They demanded an amendment to nullify this language.  What actually resulted was the Tenth Amendment, part of the Bill of Rights, which does not in fact do what opponents of the Constitution wanted, namely convert the new (federation( back into a confederation.
  The Articles of Confederation had contained a clause which clearly left the states in control of their sovereign powers by providing that (all powers not expressly given, are retained.(  (Emphasis added)  The language of the Tenth Amendment resembles this language, except for the notable absence of the word (expressly."
  Thus the Constitution, even after the Bill of Rights was added, retained the newly created structure of powers which ended the confederation and established a (compound republic( which was partly federal and partly national.
  The text of the Constitution arguably left open the question of whether and how much erosion there would be of the residual sovereign powers of the states.

b)  Original meaning of the (necessary and proper( clause.tc \l4 "b)  Original meaning of the necessary and proper clause.  Although the Federalist advocates of the Constitution wanted a more energetic government and provided in the Constitution for the federal government to have all the necessary powers, they clearly understood the scope of the federal government(s authority was limited to those areas in which unified action on behalf of the Union was (necessary and proper.(  James Madison wrote in The Federalist that the powers given to the national government are few and pertain to those matters in which no state is competent to act on its own.  Again, per The Federalist:  (The principal purposes to be answered by union are these(the common defense of the members; the preservation of the public peace, as well against internal convulsions as external attacks; the regulation of commerce with other nations and between the States; the superintendence of our intercourse, political and commercial, with foreign countries."
  These four general areas can be summarized under two main headings:  (1) the maintenance of public order from external and internal threats and (2) the regulation of commercial relations among the states and all relations with other countries.

c) Wars influenced an extension of federal power and overlapping authority has resulted.tc \l4 "c) Wars influenced an extension of federal power and overlapping authority has resulted.  Until the Civil War, this narrow scope of activities basically described of the operation of the national government.  The effects of the Civil War and later wars, as well as the growth of commerce, led to the extension of national powers to areas which originally were under the sole control of the states.  At the same time, however, the states generally did not lose their authority to make laws covering the same areas.  The result has been a very complex legal situation in which often both federal and states laws govern the same conduct.

B.  STATE BARRIERS TO COMMERCEtc \l2 "B.  STATE BARRIERS TO COMMERCE
31.  The Constitution built upon a pre-existing relationship of reciprocity among the states that had developed since the colonial period.tc \l3 "31.  The Constitution built upon a pre-existing relationship of reciprocity among the states that had developed since the colonial period.  The Articles of Confederation provided for the free movement of persons and to some extent the movement of trade.  All citizens(meaning males who were not enslaved persons or aliens(had free ingress and egress to any of the independent and sovereign states.  They were to enjoy (all the privileges of trade and commerce, subject to the same duties, impositions and restrictions as the inhabitants thereof.(  The states could not prevent a citizen of one state from removing property brought into that state.  The Articles also committed the states to extraditing fugitives and to giving effect ((full faith and credit() (to the records, acts, and judicial proceeding of the courts and magistrates of every other state.(  These provisions were less than completely effective in facilitating cooperation among the states because the central government lacked the power to enforce the provisions and because each state (retain[ed] its sovereignty, freedom, and independence, and every power, jurisdiction and right, which [was] not by this Confederation expressly delegated."

32.  Regulation of interstate commerce(a pervasive power.tc \l3 "32.  Regulation of interstate commercea pervasive power.  If national defense and foreign affairs are excepted, the thrust of the powers given to the federal government relate to commercial and economic matters.  The most important of these is the power of Congress to regulate (commerce among the states.(  Congress has been given this power because as long as the states retained the ability to control trade at their borders, they restricted or inhibited trade when it deemed such a policy to be in their own interest(just as nation-states have generally done through history.  As The Federalist observed, (The necessity of a superintending authority over the reciprocal trade of confederated States, has been illustrated by other examples as well as our own . In Germany it is a law of the empire, that the princes and states shall not lay tolls or customs on bridges, rivers, or passages, without the consent of the emperor and the diet; though it appears from a quotation in an antecedent paper, that the practice in this, as in many other instances in that confederacy, has not followed the law, and has produced there the mischiefs which have been foreseen here.(

Historically, it is interesting that when the Constitution was being drafted and debated, the grant to Congress of a power over (commerce ... among the several states(
 was not controversial, but became very controversial as the power was implemented through Supreme Court interpretation.  The source of that conflict was rooted in a clash of sovereignties.  The states sometimes asserted that they retained their sovereignty as it has existed under the confederate form of government.  The Constitution, however, limited the sovereignty of the states
 in a number of ways.  Without these limits, states would have had power to control movement of goods in and out of their borders.

33.  Controversy arose from concepts of whether the United States to be an agrarian or a commercial republic.tc \l3 "33.  Controversy arose from concepts of whether the United States to be an agrarian or a commercial republic.  In the formative years of the republic, competing visions of liberty represented by Alexander Hamilton, as Secretary of the Treasury, and Thomas Jefferson, as Secretary of State, and then as President, produced opposing approaches to political economy.  Alexander Hamilton, leading the Federalist party, and Thomas Jefferson, founder of the Democratic Republican Party, struggled over the fundamental direction of the country.  Hamilton, following the political theory of The Federalist which envisioned a large republic, for reasons discussed supra, applied a mercantilist political economy which encouraged government intervention to achieve rapid industrialization.  Jefferson, although approving of the free trade ideas of Adam Smith,
 actually was more concerned to promote an agrarian economy in the United States.  Hamilton, who argued on the necessity of the nation and its citizens having good credit, proposed taxes and tariffs to fund public debt.  He also argued for government support for the development of manufacturing in his Report on Manufactures (1791).  The policy debates between Hamilton and Jefferson involved constitutional issues concerning the relative powers of the federal and state governments.  Constitutional struggles over such projects as the Bank of United States, a private corporation created by Congress to control monetary policy of the country, resulted in important Supreme Court cases. See infra ( 41(b).

34.  Other commerce-related powers.tc \l3 "34.  Other commerce-related powers.  The Constitution also grants Congress several other important powers that affect commerce.  Congress alone has the powers to coin money, to punish counterfeiting, to establish post offices and post roads, to issue copyrights and patents, and to establish uniform laws on the subject of bankruptcies.  The Constitution specifically prohibits the states from laying import or export duties, coining money, issuing bills of credit, making anything but gold and silver coin legal tender and passing any law which impairs the obligation of contract.
  It requires states to cooperate with each other at least to the extent of respecting each other(s court judgments according to the Full Faith and Credit Clause, to returning fleeing felons under the Extradition Clauses, and to affording a minimum level of equal protection to citizens from other states under the Privileges and Immunities Clause.
ADVANCE \r36The provisions on coinage, credit and bankruptcy, and contracts reflected the experience under the Articles of Confederation in which some state governments passed laws favoring debtors at the expense of creditors.  Without restraints on local majorities, unfair treatment of creditors jeopardized economic development.  By preventing states from interfering in the payment of debts and the performance of contracts, the Constitution improved the prospects for investment.  With these limitations written into the Constitution and an independent federal judiciary to enforce them, investors were given reason to have confidence in the legal system.

C.  THE FEDERAL JUDICIARY AND TRADEtc \l2 "C.  THE FEDERAL JUDICIARY AND TRADE
35.  Federal courts provide investors and creditors a neutral forum to enforce collection of debts.tc \l3 "35.  Federal courts provide investors and creditors a neutral forum to enforce collection of debts.  Although the Constitutional Convention did not resolve whether there would in fact be federal courts, other than the Supreme Court, the First Congress did create some lower federal courts.  Some convention delegates considered the creation of lower federal courts essential because they thought elected state judges were not (independent(
 and therefore were inclined to favor local parties and interests of the majority among the voting constituency.  They had reason to fear that in practice elected state judges would not enforce the federal Constitution(s provisions which, through the Privileges and Immunities Clause,
 the Full Faith and Credit Clauses,
 and otherwise, require fundamentally equal treatment before the law for persons from out of the state.  A compromise in the Constitution left Congress to settle what, if any, lower federal courts would be created.  In fact, the First Congress under the new Constitution did create lower federal courts with limited jurisdiction.

36.  Diversity jurisdiction and economic growth.tc \l3 "36.  Diversity jurisdiction and economic growth.  The Constitution(s provision for (diversity jurisdiction( has had an important impact on the economic growth of the United States.  See Molloy, (Civil Procedure,( Chap. 7, ( 27(b)(ii), in this volume. Unlike the state courts, jurisdiction of the federal courts(consistent with its limited powers(is limited to certain classes of cases.  The type of jurisdiction known as (diversity jurisdiction( generally allows the non-citizen of the state to sue in (or if sued, to remove his case to) federal court.
  Historically, this reflected the concern that creditors have a neutral forum in which to have the merits of a legal dispute settled.

Unlike many countries, access to capital is more or less widespread throughout the United States.  As a result, economic development is decentralized as evidenced by the number of large cities.  This phenomenon of federalism in the United States, with many economic and political power centers, contrasts sharply with a unitary state such as France in which the capital of Paris is pre-eminent in size and power.  The federal system of the United States facilitates the spread of capital because the banking system has both national and state banks and a dual system of state and federal courts.  In particular, the (diversity jurisdiction( of federal courts creates confidence for out-of-state creditors that they can expect to recover on debts without fear of having the state courts favor in-state debtors (who are also voters).  In terms of efficiency, it is sometimes argued that such duplication of resources is unnecessary and costly.  Nevertheless, such arguments fail to appreciate that the Framers gave priority to liberty over efficiency and, in so doing, actually generated unprecedented confidence for investors that their interests would be fairly protected in the courts.

37.  Uniformity of commercial law.tc \l3 "37.  Uniformity of commercial law.  Litigation between parties from different states under diversity jurisdiction raises the choice-of-law question: what substantive law applies?  Congress could address this issue through its power under the (Full Faith and Credit( clause
 to create a uniform body of conflicts-of-law rules.  Congress has never done so, however.

a)  The rise and fall of general federal law.tc \l4 "a)  The missed opportunity for a uniform federal law.  In Swift v. Tyson
 the Supreme Court decided that the Congress( Rules of Decision Act
 allowed federal courts, in diversity cases, to apply general commercial law.  That is, the Court said federal courts do not follow the decisions of state courts when those courts (do not found their decision ... upon any local statute, or positive, fixed or ancient local usage; but they deduce the doctrine from general principles of commercial law.(
  Apparently contrary to decisions of courts in New York, the Supreme Court held that a pre-existing debt was good consideration for an endorsement of a bill of exchange so that the endorser would be a holder in due course.  Writing for the Court, Justice Story said the reference of (laws( in the Rules of Decision Act did not include state court decisions.  Justice Story, who had authored treatises on commercial law and conflicts of law, went on to say that (the law respecting negotiable instruments may be truly declared in the language of Cicero ... not the law of a single country only, but of the commercial world.(

While the desirability of uniformity of commercial law may not be doubted, the Court(s decision in Swift was later much criticized both in terms of its interpretation of the Rules of Decision Act and in terms of the constitutional propriety of the Court refusing to follow state court decisions on matters deemed to be the subject of general principles of law.  Complicating matters was the extension of Swift to tort cases.
  The criticisms argued that Swift had failed to bring about uniformity of law because state court decisions did not necessarily follow federal decisions and that it therefore encouraged forum-shopping as between federal and state courts, especially in tort cases.  Corporations were able to manipulate their liability for injury by incorporating in a state other than the place where it did business in order to establish diversity in a federal court and escape the application of state law in a state court.  Influenced by these criticisms, the Supreme Court ultimately reversed Swift in Erie R.R. Co. v. Tompkins.

Besides the specific criticisms already mentioned, Erie rejected the idea that judicial decisions are not law.  Erie very emphatically endorsed judicial positivism, adopting Justice Holmes( view that ridiculed the notion of  ((a transcendental body of law outside of any particular State but obligatory within it unless and until changed by statute.((
  In over-ruling Swift, Erie claimed Swift was unconstitutional because the Court, and impliedly Congress, could not usurp powers reserved to the States.  This language in the decision seemed opposed to the direction the Court had chosen under the Commerce Clause that had approved of congressional legislation intruding into the areas previously left to the states.

Erie also created its own set of problems.  In holding that a federal court in a diversity case must apply state law, including the decisions of state courts, it created a new version of forum-shopping, i.e., as between states.  Carrying forward the principle of Erie to choice-of-law questions, the Court held in Klaxon Co. v. Stentor Elec. Mfg. Co.
 that a federal court must follow the choice-of-law rules used in the state where the federal court was located.  Under the regime of Erie, therefore, plaintiffs in tort cases were given the ability in many cases(due to the connection to more than one state(to choose in what state to file suit based on which state law would be most favorable.

b)  A special federal (common law.(tc \l4 "b)  A special federal common law.  As for commercial law, Erie(s elimination of a general federal common law jeopardized the federal government(s ability to control the law regarding its own obligations.  The problem came to the Court in Clearfield Trust v. United States,
 a case involving a check issued by the United States which had been stolen and cashed on a forged endorsement.  The United States sued the bank that had presented the check for payment and guaranteed prior endorsements.  Under the law of the state in which the federal court was located, the delay by the United States in notifying the bank of forged endorsement barred recovery from the bank.  Nevertheless, the Supreme Court held that the rights and duties of the United States on its commercial paper is governed by federal, not state law.  Without any federal legislation on point, the Court, as it had in Swift, looked to a federal law merchant to find a uniform rule; the Court found that the delay did not bar recovery without a showing of damage done by the delay to the defendant.  As later confirmed, the Court was not following Swift so far as to recognize a general law merchant.
  What the Court created was a (special( federal common law limited to those matters deemed to involve substantial interests of the federal government.

c)  Uniform Commercial Code (UCC) fills vacuum for uniform commercial law on a state by state basis.  tc \l4 "c)  Uniform Commercial Code (UCC) fills vacuum for uniform commercial law on a state by state basis.  As for re-creating a generally uniform commercial law for the United States, the Uniform Commercial Code filled the vacuum created by Erie but did so state-by-state rather than being adopted by Congress.

D.  THE SUPREME COURT AS ARBITER BETWEEN THE FEDERAL GOVERN-MENT AND THE STATES AND AMONG THE STATEStc \l2 "D.  THE SUPREME COURT AS ARBITER BETWEEN THE FEDERAL GOVERN-MENT AND THE STATES AND AMONG THE STATES
38.  Pivotal role of the federal judiciary in redesigning federalism.tc \l3 "38.  Pivotal role of the federal judiciary in redesigning federalism.  To resolve conflicts between the federal government and the states over their respective powers, the Framers chose to emphasize law rather than the use of force.  Thus, they made the Constitution the Supreme Law of the Land.
  By binding the states as well as the federal government, the Constitution necessarily involved the Supreme Court having the power of judicial review over state actions affecting federal law.  Whatever uncertainty there may have been about the application of judicial review by the Supreme Court over actions by the Congress and the President, apparently no doubt existed among either friends or foes of the Constitution that the Supreme Court would exercise the power of judicial review over the states.
  The first Congress statutorily confirmed the Supreme Court(s power to review state court decisions.  Although advocates of state power at the Convention preferred such a situation to a new set of lower federal courts, later advocates of state power argued that federal courts were required to enforce federal law because state courts were not bound to do so.
  Opponents of federal power came to realize that the appellate jurisdiction of the Supreme Court prevented greater state autonomy.

39.  Early decisions focused on the relationship between the federal and the state governments.tc \l3 "39.  Early decisions focused on the relationship between the federal and the state governments.  The early constitutional disputes between the federal and state governments over matters of economic policy addressed some of the most fundamental issues of federalism.  This litigation which included federal legislation creating the federal judiciary, governing the nation(s rivers and seaports, establishing a national bank and funding road and canals as well as state legislation creating corporations, granting licenses for the building of bridges, and operating steamboats determined the development of the nation(s infrastructure.  During this formative period, which ranges from before and runs through the term of Chief Justice John Marshall, the Supreme Court(s decisions generally (with the notable exception of Chisholm v. Georgia, discussed infra at ( 40(a)) were faithful to the understanding of the Constitution stated in The Federalist.  Generally, the effect of early court decisions was that of legitimizing congressional legislation as consistent with the Constitution and preventing states from creating non-tariff barriers to commerce.

40.  Limits on state sovereignty(federal jurisdiction, the ex post facto provision and the protection of the contracts clause.tc \l3 "40.  Limits on state sovereigntyfederal jurisdiction, the ex post facto provision and the protection of the contracts clause.  The Supreme Court(s early cases interpret textually ambiguous terminology affecting the residual powers of states and the powers of states (and in one case, by implication, the federal government) to affect economic relationships with and between private parties.

a)  Jurisdiction over States(the 11th Amendment.tc \l4 "a)  Jurisdiction over Statesthe 11th Amendment.  In Chisholm v. Georgia,
 the Supreme Court held that lower federal courts had jurisdiction over claims against a state government by out-of-state creditors.  The language of Article III in the Constitution did provide for the possibility of such jurisdiction.  The case turned on whether states must first consent to jurisdiction, something that would be true of a governmental body possessing sovereignty.  In disregarding the notion of residual state sovereignty, the Court contravened the assurance to the contrary made in The Federalist in answering a major objection to the Constitution:
There is no color to pretend that the State governments would, by adoption of that plan, be divested of the privilege of paying their own debts in their own way, free from every constraint but that which flows from the obligations of good faith.

Fears of litigation bankrupting the states produced such an outcry that the Eleventh Amendment, reversing the interpretation given in Chisholm, was quickly adopted and became the first amendment added after the Bill of Rights.

b)  The Ex Post Facto provision.tc \l4 "b)  The Ex Post Facto provision.  Two years after Chisholm, the Court in Calder v. Bull,
 interpreted the Constitution(s prohibition of ex post facto legislation to apply only to criminal laws.  The provision, which is twice stated in the text because it applies to both the federal and state governments, did not explicitly specify whether it extends to civil as well as to criminal legislation.
  The Court determined from a review of the historical usage of the term that it applied only to criminal proceedings. A contrary decision would have severely restricted governmental regulation and taxing power.  It could have, for example, barred retroactive tax increases by both state and federal governments.  Nevertheless, the Supreme Court has recognized a strong presumption against retroactive legislation which is non-criminal.

c)  The protection of the contracts.tc \l4 "c)  The protection of the contracts. Like the ex post facto provision, the Contracts Clause was not well understood; (both were frequently discussed together.(
  It was placed along with other limitations on the states:  (No state shall ... pass any Bill of Attainder, ex post facto law, or law impairing the Obligation of Contracts."
ADVANCE \r36Under Chief Justice Marshall, the Contracts Clause was applied not only to prevent states from interfering with contracts between private parties such as debtors and creditors, but also to prevent states from reneging on state grants.  Thus, in Fletcher v. Peck,
 which is known for its flirtation with natural law,
 the Supreme Court invalidated an act of the Georgia legislature rescinding a previously granted land patent.  The Court treated the land grant as a contract thereby making the legislature(s action a violation of the Contracts Clause.  While the legislative action did indeed seem unjust, it was not self-evident that it violated the Contracts Clause.  The constitutional provision contained no defining or explanatory language and the terms lacked an established common-law meaning.
ADVANCE \r36In Dartmouth College v. Woodward (1819),
 the Supreme Court determined that private corporate charters were also protected by the Constitution(s Contracts Clause.  This decision gave corporations protection, in effect, from state appropriation, which along with development of state corporation law spurred economic development.  Later, the Supreme Court would more narrowly construe the general grant by states of powers to corporations.
ADVANCE \r36The public contracts-clause jurisprudence (i.e., that which applied to arrangements between the state and private individuals) reflected a notion that the state had an obligation to bargain in good faith.  Such good faith could be protected only if charters were construed liberally in favor of the incorporators ((so far as to secure them in the enjoyment of what is actually granted.((
  By restricting the ability of states to grant competing charters, the Court encouraged the creation of private monopolies.
  Later, under Chief Justice Taney, the case of Charles River Bridge v. Warren Bridge
 narrowly construed a corporate charter for the building of a bridge not to imply a monopoly provision.  The Court thus changed the approach to state grants and corporate charters, i.e., the public side of the contract clause.  The shift reflected that a majority of the Court no longer embraced a mercantilist approach to political economy.  Changes in the status of corporations as well as the ascendancy of classical or laissez-faire economic theory seemed to affect the Court(s decision.
ADVANCE \r36As for the private branch of the Contracts Clause jurisprudence, both the Marshall and Taney Courts prevented states from affording debtor relief.
  It was not until 1934 that the Court appeared to permit a state to grant some debtor relief.  In Home Building and Loan Ass(n v. Blaisdell,
 the Court upheld the Minnesota Mortgage Moratorium Law which permitted state courts, during the economic emergency created by the Depression, to extend for a limited time the period of redemption from mortgage foreclosure sales.

41.  Conflicts with Congress(the Supremacy Clause.tc \l3 "41.  Conflicts with Congressthe Supremacy Clause.
a)  Navigation as (Commerce.(tc \l4 "a)  Navigation as Commerce.  The Supreme Court distinguished between a state(s admitted power to grant a river navigation monopoly and a conflict between the monopoly and a valid federal law.  In Gibbons v. Ogden (1824)
 the Court dealt with a conflict between a state monopoly granted for the operation of the then recently invented steamboat, destined to play an important part in the rapid growth of river commerce, and the federal regulation of navigation.  The inventors of the steamboat, Robert Livingston and Robert Fulton, had obtained a monopoly from the State of New York over the operation of steamboats in New York waters.  They, in turn, licensed a man named Ogden to run a ferry service from New York City to a city in the State of New Jersey.  A former partner of Ogden began to operate a competing service.  Ogden therefore sought and got an injunction from a state court in New York upholding his monopoly.  When the case came to the Supreme Court, the monopoly was invalidated under the Supremacy clause.  The Supreme Court did not deny the power of the state to grant a monopoly, but only that the monopoly could not be effective insofar as it conflicted with a valid federal law.  The Court determined that the Congress had passed a licensing statute which allowed Gibbons to operate.  While not dictating economic policy directly to the state, the effect of federal legislation was to restrict a state(s ability to limit competition outside its borders.

b)  A national bank corporation as (necessary and proper.(tc \l4 "b)  A national bank corporation as necessary and proper.  In the very important case of McCulloch v. Maryland (1819),
 the Supreme Court affirmed the constitutionality of Congress creating a national bank as incidental to several of its enumerated powers.  Congress established the first Bank of the United States in 1791 through the efforts of Alexander Hamilton at a time when the nation had (no paper money of uniform value throughout the country.(
  The bank met with political, economic, and constitutional opposition.  Opponents of the bank, notably Thomas Jefferson, argued that the Constitution did not give the federal government the power to create a bank.  Later, competing state banks and protectionists tried unsuccessfully to prevent the re-chartering of the bank.  In McCulloch the Supreme Court found Congress( creation of the bank constitutional because it was incidental to several enumerated powers, i.e., the powers to tax, to borrow money, to regulate commerce, to declare and conduct war, and to raise and support armies.  The power to create a banking corporation was viewed both as implied from these other powers and also as an application of the additional (necessary(and(proper clause( which is included among the enumerated powers.
  The Supreme Court further ruled that because the bank was constitutional the states were barred by the Supremacy Clause from taxing its bank notes, which was deemed to interfere with the bank(s operation.

ADVANCE \r36Although the constitutionality of the bank became settled, that did not guarantee its existence.  A later rechartering was vetoed by President Andrew Jackson in 1832.  During the Civil War, a new national banking system was created but with competing institutions rather than a single bank.  In 1913 the Federal Reserve System, with a mixture of centralization and decentralization, was adopted.

c)  Paper money.tc \l4 "c)  Paper money.  The drafters of the Constitution favored (hard money,( i.e., gold and silver coin.  Thus, the Constitution prohibited the states from (mak[ing] anything but gold and silver coin a tender in payment of Debts( and gives Congress the power to (Coin Money.(
  Some have argued that this language means that only gold and silver can be made (legal tender( for debts.  During and following the Civil War, the national government moved toward a uniform currency of national bank notes by taxing (out of existence) state bank notes.
  This action was upheld as constitutional.
  The Congress issued certain notes which were to be legal tender but which the government did not agree to redeem in coin.  The Court addressed the question of legal tender on several occasions; ultimately it held that Congress has the power to make paper currency lawful money for all purposes.
  Although the constitutional power of Congress was settled, the availability of cheap money continued to be a fiercely contested political issue between debtor and creditor interests.  The creation of the Federal Reserve in 1913 largely removed the issue from direct congressional control.

42.  The interplay of federal and state law on the economy.tc \l3 "42.  The interplay of federal and state law on the economy.  Congress has engaged in the ever-increasing federal regulation (and sometimes de-regulation) of commerce in the United States.  Even when de-regulating, Congress shapes commerce by limiting control of a particular activity by federal agencies or the states.  Until the post-Civil War period, Congress and the Court did not have much occasion to grapple with the national regulation of commerce.  As commerce stretched across the continent with the creation of a railway network, Congress became involved by passing the Interstate Commerce Act (1887) which regulated the railroads, and by enacting the Sherman Anti-Trust Act (1890).
  See Kauper, (Anti-Trust Law,( Chap. 12, in this work.  Both acts were upheld as constitutional.

Under the Commerce Clause, the Congress has federalized the law of labor relations in the National Labor Relations Act (1935).  See Morris and Relich, (Labor Law,(Chap. 14, (( 92-96, in this work.  Corporate law, although largely a matter of state law, has been the subject of federal regulation since the Securities and Exchange Act was adopted in 1933.  See Guttman, (Securities,( Chap. 20, (1 et seq., in this work. More recently, Congress has adopted a number of statutes regulating the environment.  See Findley, (Environmental Law,( Chap. 34, in this work.  All of these statutes have been justified under Congress( power to regulate commerce among the states and the necessary and proper clause.

Despite a high degree of federal regulation over the economy, each of the states retains considerable powers that affect commerce within its state.  Large areas of law are primarily governed individually and differently by the states: see, particularly, Rosett, (Fundamentals of Contract Law,( Chap. 3; Cribbet and Johnson, (Fundamentals of Property Law,( Chap. 4; Dobbs, (Torts,( Chap. 5; and Kozyris, (Business Organizations,( Chap. 10, all in this work.  In certain areas of law, notably commercial law and also criminal law, the states have enacted legislation based on (uniform legislation( such as the Uniform Commercial Code and the Model Penal Code.  Thus the differences in law from state to state are less than they might be.  Nevertheless, states retain the power in most areas to adopt their own laws as long as they do not conflict with federal law or the Constitution.  States, of course, cannot extend their regulation beyond their own borders.

a)  The Marshall court jurisprudence; (to regulate commerce among the states( extended to that commerce which (affect[s] other states.(tc \l4 "a)  The Marshall court jurisprudence; to regulate commerce among the states extended to that commerce which affect[s] other states.  The result of Gibbons, in the short term, was the destruction of a monopoly on what was then a new technology, the steamboat, and a great expansion of river commerce.  The result in the long term has been that federal legislation and Supreme Court jurisprudence together have transformed (commerce among the several states( into a national economy.  This process began in 1824 in Gibbons v. Ogden.
  As discussed earlier, the Supreme Court upheld Congress( power under the Commerce Clause to regulate (navigation, within the limits of every state in the Union( and also held that a New York law granting a monopoly over steamboat traffic which conflicted with a congressional statute had to yield due to the Supremacy Clause.  The Court explained that Congress( power (to regulate commerce among the states( was not restricted to regulation at the borders between states but extended to that commerce which (affect[s] other states.(
The decision in Gibbons did not mean that the states lacked any control over commerce within their borders, nor even that the monopoly law itself was necessarily unconstitutional.  The state retained the power to regulate that commerce which was completely internal, as Chief Justice Marshall(s opinion in Wilson v. Black Bird Creek Marsh Co.
 illustrated.  The Gibbons opinion dealt only with the conflict between state and federal regulation.  The opinion assumed that Congress would have no interest in regulating purely internal commerce and that Congress could and would as a political matter distinguish (purely internal( commerce from that affecting other states.  The underlying premise seemed to be that if representatives of enough states were concerned about certain commercial activity such commerce must not be purely internal because those in other states wanted their representatives to do something about it. 
ADVANCE \r36What happens if a state attempts to regulate commerce in a way that extends beyond its borders but Congress does not respond to the situation?  One might argue that Congress( failure to act is evidence that such commerce does not affect other states.  Yet as evidenced in Wilson, supra, the Supreme Court has assumed that a state might be in violation of what has been labeled the (dormant Commerce Clause( (that is to say, a violation of the Commerce Clause even though Congress has not legislated on the issue.  Thus Wilson referred to (the power to regulate commerce in its dormant state,( a doctrine later used to strike down state legislation which was deemed to infringe Congress( power to regulate commerce.  While the Constitution clearly prevents states from imposing import or export duties, the basis for the Court interfering with state acts that may otherwise inhibit commerce is dubious.

b)  The Court(s development of the (Dormant( Commerce Clause.tc \l4 "b)  The Courts development of the Dormant Commerce Clause.  The classic justification for the Court to strike down indirect barriers to trade has been the notion that the Founders intended through the Commerce Clause to create a free trade zone among the states.
  In fact, the Constitution left to Congress decisions about how free trade would be.  Direct, obvious discrimination by states against citizens or goods from other states has been relatively rare.  Other less direct burdens on the movement of commerce from one state to another (similar to non-tariff barriers to international trade) have been the subject of much litigation.  Even when Congress has not acted, the Supreme Court has looked to Congress( commerce power to declare that certain types of state restrictions violate the so-called (dormant( commerce clause.  While some members of the Supreme Court have questioned the Court(s authority to do so, the practice continues.

ADVANCE \r36The development of the (dormant commerce clause( jurisprudence following the death of Chief Justice Marshall was significant not only for its own sake but because it formed the jurisprudential framework in which the Court later began to test congressional legislation.  The Marshall Court had focused its analysis on the nature of the power over commerce; that is, it emphasized that only Congress could regulate (commerce among the several states( while the states could regulate purely internal commerce.  As a result, both state and federal powers might regulate the same object unless the exercise of state power conflicted with the exercise of federal power.  Beginning under Chief Justice Taney, who succeeded Marshall, the Court shifted the focus to the nature of the objects regulated.  The Court started distinguishing between those objects labeled (national( and those labeled (local.(  See Cooley v. Board of Wardens of the Port of Philadelphia.

c)  The Court(s response to Congressional legislation.tc \l4 "c)  The Courts response to Congressional legislation.  When Congress began to regulate commerce in the last quarter of the 19th century, the Court used its dormant-commerce clause jurisprudence as a basis for judging congressional legislation.
  In state cases under the dormant commerce clause, the Court had categorized regulated activities.  Thus certain activities, e.g. manufacturing, were deemed (local,( and others, e.g. railroad traffic, were considered (interstate( or national.  Later, the Supreme Court sometimes applied such distinctions to limit Congress( regulation of commercial activity.
ADVANCE \r36In Champion v. Ames,
 the Court also posited a national police power.  Champion involved interstate traffic in lottery tickets.  The Court seemed to approve of Congress( efforts to suppress lotteries.  That may explain why the Court assumed, without any textual support in the Constitution, that Congress has a police power.
ADVANCE \r36From the end of the nineteenth century, the Supreme Court generally legitimized an expansive exercise of Congressional power under the Commerce Clause, but on a few very notable occasions the Court declared Congress( exercise of the commerce power to be unconstitutional.
  During the Depression, the Court came into conflict with the administration of President Franklin Roosevelt that initiated much federal legislation to regulate and restructure the national economy.  The Supreme Court declared several significant pieces of legislation unconstitutional.
  Ultimately, however, the Court reversed these decisions.
  In part, the shift in jurisprudence was due to changes in the composition of the Supreme Court that came about when President Roosevelt was able to fill several vacancies with new justices who took a different view of the Commerce Clause.
ADVANCE \r36Even before doing so, however, the Supreme Court had begun to modify its interpretation of the Commerce Clause.
  With the change in justices, however, the Court took a very expansive view of what Congress could do under the Commerce Clause.  In Wickard v. Filburn,
 the Court held that Congress could regulate any activity which (exerts a substantial economic effect on interstate commerce.(  Wickard demonstrated how slight the (substantial effect( need be; it justified application of a regulation that prevented a farmer from growing more wheat crop than federal law permitted because of the (potential) effect of the consumption of homegrown wheat on the national market for wheat (presumably if very many farmers consumed homegrown crops).  For decades after Wickard the Supreme Court was willing to sustain almost any congressional legislation under the Commerce Clause.

V.  THE BILL OF RIGHTS AND THE FOURTEENTH AMENDMENTtc \l1 "V.  THE BILL OF RIGHTS AND THE FOURTEENTH AMENDMENT
A.  THE BILL OF RIGHTStc \l2 "A.  THE BILL OF RIGHTS
43.  The first ten amendments (Bill of Rights) were adopted to restrain the powers of the federal government.tc \l3 "43.  The first ten amendments (Bill of Rights) were adopted to restrain the powers of the federal government.  The Constitution as ratified contained a few rights, such as the right to jury trial in criminal cases, but it did not contain a bill of rights as such  During the Ratification Debates, opposition to the Constitution emphasized the lack of a bill of rights.  The Federalists favored institutional and structural devices, such as judicial review, to protect rights.  Rejecting reliance on (parchment barriers,( Federalists actually opposed a bill of rights as (not only unnecessary ... but ... dangerous.(
  They argued that since the national government was one of enumerated powers specifying limitations against powers which did not exist would actually imply the existence of those powers. The Anti-federalists, however, thought that the national government would grow in power through the (necessary and proper( clause, something that has in fact happened.

44.  The role of the Bill of Rights has expanded.tc \l3 "44.  The role of the Bill of Rights has expanded.  As the power of the federal government has grown, the role of the Bill of Rights has grown(but primarily as a result of applying them to the states under the due process clause of the Fourteenth Amendment.  By itself, the Bill of Rights applied only to the federal government.
  Before the Civil War, federal courts had little occasion to consider the Bill of Rights.  Congress and the federal courts implemented its main provisions, and particular parts of the Bill of Rights such as the First Amendment(s freedom of speech and press provision served as a basis of congressional and public argument.

The Bill of Rights consists primarily of three different types of amendments: 1) the speech,
 press, and religious freedoms of the First Amendment; 2) the procedural rights associated with the investigation and trial of criminal cases patterned on common-law rights together with a guarantee of civil jury trials; and 3) the re-affirmation on the limitations on federal powers.  The federal Bill of Rights reflects the concerns of the Anti-federalists who feared that the federal government, rather than state governments, would threaten the liberty of citizens.
  It does not address the situation of slaves who, prior to the Civil War, were not protected as citizens, or even as persons.
B.  THE POST-CIVIL WAR  AMENDMENTStc \l2 "B.  THE POST-CIVIL WAR  AMENDMENTS 

45.  Three post-civil war amendments were adopted to protect former slaves(the 13th, 14th and 15th Amendments.tc \l3 "45.  Three post-civil war amendments were adopted to protect former slavesthe 13th, 14th and 15th Amendments.  These amendments gave the federal government new power to intervene between a State and its own citizens, thereby altering the balance of power between the states and the federal government.  This new penetration of the residual sovereignty of the States has always been controversial because of the uncertainty of how far beyond the issue of race these amendments authorize the federal government (primarily the courts) to extend federal supervision over the states.  The Thirteenth and Fifteenth Amendments, respectively, outlaw slavery and the denial or abridgement of the right of citizens to vote (on account of race, color, or previous condition of servitude.(  The Fourteenth Amendment, by its terms, is not limited to slavery or race.  The breadth and uncertain meaning of its principal terms, namely (privileges or immunities,( (due process,( and (equal protection,( have afforded the Supreme Court and Congress
 a great deal of discretion.  The exercise of that discretion has been controversial because it has appeared to shift according to the ideological inclinations of the Court.  Initially, the Supreme Court construed the language narrowly in a way that limited interference with the States; then the Court emphasized protection of economic interests against interference by the State(s police powers; and still later the Court largely abandoned protection of property rights in favor of (individual rights.(  Each expansion of the due process and equal protection clauses of the Fourteenth Amendment, especially reading the Bill of Rights into the term (due process,( increased the supervision of the federal judiciary over the States.  The present jurisprudence regarding application of the Bill of Rights seems quite removed from what the Anti-federalists intended and arguably very different from what draftsman of the Fourteenth Amendment intended.
ADVANCE \r36The Court(s tendency to distinguish between individual and property rights is misleading.  As Justice Stewart once observed, ([T]he dichotomy between personal liberties and property is a false one.  Property does not have rights.  People have rights.(
  Contrasting (individual rights( with (property rights,( has had the unfortunate tendency for some to look at Supreme Court jurisprudence in polarizing terms of whether it favors the poor and minorities or the wealthy and corporations.  Whether or not the Court(s discussions have at different times favored one class as against another, the effect of its Fourteenth Amendment jurisprudence has been the same insofar as it has shifted the balance of power in favor of the federal government as against state powers.

46.  The Fourteenth Amendment determines who are (citizens( of the United States.tc \l3 "46.  The Fourteenth Amendment determines who are citizens of the United States.  The Fourteenth Amendment declared that (all persons born or naturalized in the United States are citizens of the United States, and subject to the jurisdiction thereof, are citizens of the United States and the State wherein they reside.(  The references to both state and national citizenship reverse the holding of the infamous case of Dred Scott v. Sandford
 that (persons who are descendants of Africans ... imported into this country, and sold as slaves,(
 cannot sue in federal court even if they are state citizens.  Dred Scott had distinguished between state citizenship and national citizenship, with national citizenship not being conferable by the states on former slaves.  In reversing Dred Scott, the Fourteenth Amendment language certainly did not limit itself to the slave-race; it could encompass, say, corporations but neither the context nor the history suggested that corporations would be deemed (citizens.(  At the time corporations were considered (persons( for some purposes and not for others.
  In 1886, however, the Court brought corporations within the protection for citizens under the Fourteenth Amendment.

47.  The Privileges or Immunities Clause of the 14th Amendment is directed against State discrimination between citizens.tc \l3 "47.  The Privileges or Immunities Clause of the 14th Amendment is directed against State discrimination between citizens.  The first clause of the second sentence of the 14th Amendment provides:  (No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.(  The language was drawn from Article IV which protects the (privileges and immunities( of state citizenship.  Prior to adoption of the Fourteenth Amendment, Article IV had been interpreted to protect privileges (which are, in their nature fundamental; which belong, of right, to the citizens of all free governments.(
  Later interpretations of the provision (following adoption of the Fourteenth Amendment) limited it to equalizing rights for citizens from out-of-state rather than prescribing any particular rights.
  In the Slaughterhouse Cases,
 butchers challenged a Louisiana law granting a monopoly over slaughtering as violating the constitutionally protected privilege of carrying on a lawful trade.  The Supreme Court distinguished between the privileges of state citizenship and those of national citizenship, finding that the claimed privilege was tied to state(not national(citizenship.  The decision rejected the butchers( claim to protection and limited 1) the expansive potential of the (privileges or immunities( language in the Amendment, an interpretation which has continued to this day; and 2) the potential scope of jurisdiction of federal courts pursuant to the Amendment over state actions, a result which was later circumvented by the Court(s interpretation of the other two significant clauses of the Amendment.

48.  The Due Process Clause of the 14th Amendment provides for both substantive and procedural due process.tc \l3 "48.  The Due Process Clause of the 14th Amendment provides for both substantive and procedural due process.  The 14th Amendment continues:  (nor shall any State deprive any person of life, liberty, or property without due process of law.(  This language, which appears also in the Fifth Amendment, has been traditionally understood as a reference to the practices of English law, i.e., to (law of the land( as traced back to Magna Carta.
  Before a state takes the life, liberty or property of any person (not just citizens) he or she is entitled to fair judicial process, i.e. notice and the opportunity to be heard.  Even if corporations had not been deemed (citizens( for purposes of the Fourteenth Amendment, presumably they would have had the protection of (persons.(
a)  Substantive Due Process, as applied to economic issues.tc \l4 "a)  Substantive Due Process, as applied to economic issues.  The Supreme Court, during the period of 1897(1937, interpreted the due process clause to have a (substantive,( as well as procedural, content.  That is to say, the Court went beyond telling a state what procedures could or could not be used and in some cases said that a state could not adopt certain types of laws, usually related to labor(employment issues.  In doing so, the Court construed the words (liberty( and (property( in a manner that it had previously rejected in the Slaughter-House Cases. In addition to the privileges or immunities clause, the Court had in Slaughter-House addressed a due-process argument in which it interpreted (liberty( to mean physical restraint only, not economic coercion; and (property( to mean only the physical object, not also its exchange-value.  Over the next twenty-five years, the entire Court came to agree with the dissenters in the Slaughter-House Cases.  Eventually, in Allgeyer v. Louisiana,
 the Court concluded that (liberty( included, among other things, the liberty to contract.  The Court(s definition of liberty looked like the earlier definition of (privileges or immunities( which had gone into dormancy.

ADVANCE \r36Several years earlier, in the Minnesota Rate case,
 the Court had accepted the definition of property as exchange-value when it restricted the state legislation from fixing finally the prices charged for the use of property. These (new meanings of property and liberty were found in Adam Smith and the customs of business, and not in the Constitution of the United States(
(at least not in the due process clause, although possibly in the privileges or immunities clause.

ADVANCE \r36Allgeyer struck down a state statute which prohibited a company not licensed to do business in Louisiana from effecting a contract of insurance in the state, thereby opening an era often referred to as (the Lochner era.(  The label came from the case of Lochner v. New York,
 in which the Court invalidated a state statute which limited the work-week of bakers to sixty hours. Although the Court went on to strike down a large number of state and federal
 statutes, the Court actually upheld a greater number of challenged regulations.
  In any event, the era came to an end in 1937 when in West Coast Hotel v. Parrish
 the Court upheld a state minimum wage law for women.

b)  Procedural due process.tc \l4 "b)  Procedural due process.  The term (procedural( due process is redundant.  The addition of the (procedural( merely sets apart those matters which traditionally have fallen within the notion of due process.  In general terms, due process refers to the requirement of notice and fundamentally fair procedure in litigation.  Beginning in the 1940s but especially since the 1960s, the due process clause of the Fourteenth Amendment has been interpreted to (incorporate,( i.e. adopt by reference, almost all of the specific individual rights protections contained in the Bill of Rights.
ADVANCE \r36The rejection of what was known as (substantive due process( in the late 1930(s was part of an overall shift by the Supreme Court in constitutional and related doctrine away from an emphasis on the protection of property rights.  This shift also involved a shift in attitude by the Court about the structure of the Constitution.  In 1937, the Court changed from confronting Congress and the President over efforts to regulate the economy under the Commerce Clause.
  In 1938, the Court in Erie Railroad Co. v. Tompkins
 reversed Swift v. Tyson which for a century had allowed the federal courts, at least in diversity cases, to establish a nation-wide commercial law.
  Also, in 1938, the Court indicated through a famous footnote in United States v. Carolene Products Co.
 that it would increase judicial intervention in non-economic affairs.  That signaled the Court(s willingness to begin claiming authority to apply the individual provisions of the Bill of Rights against the States.
ADVANCE \r36The combined changes in Supreme Court jurisprudence have had significant structural impact on separation of powers and federalism.  In backing away from striking down congressional and presidential action and simultaneously allowing the growth of an administrative bureaucracy, the Court was becoming less assertive in the domain of separation of powers.  By entering into the protection of individual rights, however, it became increasingly involved in striking down state actions(certainly in civil rights, but in many other areas as well. In dealing with states, the Court did not face opposition as potent as that of Congress and the President, and the Court certainly held the high moral ground on issues of race.  Over the years, those opposed to particular Supreme Court decisions brought their complaints to Congress to (do something( about the Court, requesting constitutional amendments or limits on federal court jurisdiction.
  The Congress has not done much of anything that has endangered the Court(s decisions or even caused the Court to moderate.  In an indirect way, the Court came to a much more powerful position in the three-way balance under separation of powers.  It was also during this period that the Court clearly claimed supremacy, not of the Constitution, but of its interpretation of the Constitution.

49.  Equal Protection Clause interpretation has shifted significantly towards broader protection.tc \l3 "49.  Equal Protection Clause interpretation has shifted significantly towards broader protection.  As originally adopted the Constitution contained a number of features designed to achieve equal treatment under the law.  Due to the nature of the federal system, most of these structural devices aimed at fairness for the person from outside the state.  Because non-citizens had no involvement in the political processes of the state, the experience suggested they would be discriminated against.  Thus, in addition to diversity jurisdiction, the Constitution required states to give effect to court judgments from other states under the (Full Faith and Credit( clause, to give citizens of other states (all privileges and immunities,( and to turn over to other states persons charged with a crime in other states.
  Due to the residual sovereignty of the states, the Constitution placed few restraints on a states treatment of its own citizens or non-citizens.  The notable exceptions were the prohibition in Section 10, Article I, of ex post facto laws, laws impairing the obligation of contract, and grants of titles of nobility.  The Constitution did not bar slavery, and actually prevented Congress from prohibiting slave traffic prior to the year 1808.
ADVANCE \r36By prohibiting states from denying equal protection of the laws (and also due process) to any person, the Fourteenth Amendment took from the states more of their residual sovereignty.  Due to the lack of clear historical meaning or definition of terms the content of the term (equal protection of the laws( remained to be fleshed out by Congress or the Judiciary or both.  In fact the Congress had already passed the Civil Rights statute of 1866, which in effect the Fourteenth Amendment ratified.  The amendment included a section empowering Congress (to enforce, by appropriate legislation, the provisions of this article.(
a)  Early interpretations limited protection against discrimination of the black race.tc \l4 "a)  Early interpretations limited protection against discrimination of the black race.  The Supreme Court(s early response to the Equal Protection Clause emphasized the combination of state action and discrimination against the black race.  The opinion in the Slaughter-House Cases,
 citing the history of the recently adopted amendment, said: (We doubt very much whether any action of a state not directed by way of discrimination against the Negroes as a class, or on account of their race, will ever come within the purview of this provision.  In the Civil Rights Cases,
 the Court declared the public accommodations provision in the Civil Rights Act of 1875 beyond Congress( power under the Fourteenth Amendment because it applied against private parties, not merely against state action.
  Where both state action and racial discrimination were clearly involved in denying equal protection of a law such as exclusion of black persons from jury service, the Court ruled the practice violative of equal protection.  Strauder v. West Virginia.
  Later the Court found that equal protection was not violated by a state law that required (equal but separate accommodations( for (white( and (colored( railroad passengers in Plessy v. Ferguson.
  The (separate(but(equal( doctrine was eventually repudiated in 1954 by the landmark case of Brown v. Board of Education.
  Although the reasoning in Brown was tied particularly to public schools, the principle was applied to other public facilities.  In a 1963 case, the Court stated:  ([It] is no longer open to question that a state may not constitutionally require segregation of public facilities.(
  It remained for the 1964 Civil Rights Act, in the public accommodation provisions, to extend the principle to non-state action, e.g. private businesses.

b)  Extension to other categories of discrimination.tc \l4 "b)  Extension to other categories of discrimination.  Equal protection jurisprudence extends beyond matters of race to other (suspect( or (quasi-suspect( classifications: gender, alienage, and illegitimacy.  Any law that is based on one of these classifications results in the Court (scrutinizing( the law more closely than it would generally do if the same law did not make such classifications.  The effect of the heightened scrutiny standard is that it makes it virtually impossible in cases of race for the government to defend using the classification.  Classification based on gender is often, but not always, struck down.  Thus the Supreme Court has voided a state statute which prohibited the sale of certain alcohol beverages to males under the age of 21, while allowing sale of the same to females over the age of 18.  On the other hand, the Court has upheld a (statutory rape( statute despite its applicability only to men who have sex with a female under a certain age.  The rationale in the latter case is that the state had (a strong interest in preventing [illegitimate] pregnancy.(

c)  (Fundamental rights( development.tc \l4 "c)  Fundamental rights development.  The Court has also developed a (new( type of equal protection analysis involving certain (fundamental rights( such as equal access to voting and to judicial process and the right of interstate migration.  The Court has given heightened scrutiny on these issues, even though they do not involve a suspect classification.  Thus in Shapiro v. Thompson,
 the Supreme Court found that state laws denying welfare assistance to residents who had not lived in the state for at least one year violated the equal protection clause.
Many more important cases on equal protection could be cited due to the prolific amount of litigation on the issue.  It is difficult, however, to find (coherence in the volatile, sometimes chaotic field of equal protection law.(
  Moreover, for relations not involving state or government action, e.g., employment relations between an employee and a private employer, the issues involving equal treatment by private parties have been extensively covered by various federal civil rights statutes which should be consulted directly.

VI.  CONCLUSIONtc \l1 "VI.  CONCLUSION
ADVANCE \r36In limited space, this chapter has attempted to explain that the Framers of the Constitution had a very clear purpose of securing liberty and that integral to that plan was the creation of an extended commercial republic.  To implement the plan, they designed a rather complicated structure grounded in the principle of separation of powers and a redefined form of federalism.  They thereby made possible an extended commercial republic in which a multiplicity of economic and other forms of factionalism could thrive within a framework of order and liberty.
� The Preamble to the Constitution provides:  (We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.(


� The eighty-five essays collected in The Federalist were written in 1787-88 under the name of (Publius,( a pseudonym for the collective authorship of James Madison, Alexander Hamilton, and John Jay, and originally published in New York newspapers to explain and to advocate adoption of the Constitution.  The use of the name of an ancient Roman figure was a common practice among writers of the Founding generation.  References in this paper to The Federalist have been cited to The Modern Library Edition (New York; 1937).


� The genius of republics (say they) is pacific; the spirit of commerce has a tendency to soften the manners of men, and to extinguish those inflammable humors which have so often kindled into wars.  Commercial republics, like ours, will never be disposed to waste themselves in ruinous contentions with each other.  They will be governed by mutual interest, and will cultivate a spirit of mutual amity and concord.  The Federalist at 29-30. 


� Id. at 30. (emphasis added).


� See Forrest McDonald, Alexander Hamilton:  A Biography (New York; W. W. Norton & Co., Inc. 1979) at 19-20.


� See Forrest McDonald, (The Lessons of Experience:  1776-1787,( Novus Ordo Seculorum: (Lawrence, Kansas; University Press of Kansas, 1985) 143-183, (hereafter cited as Novus Ordo).


� Id. at 154.


� The form of government proposed to the states in 1777, following the colonies( Declaration of Independence, but not finally ratified until 1781.


� Daniel Farber and Suzanna Sherry, A History of The American Constitution (St. Paul, MN: West Publishing, 1990) at 25.


� Novus Ordo at 96 and 177-8.  The crisis involved more than economic and fiscal policy, however.  A spirit of lawlessness and abuse of political power threatened self-government in the states.  Shay(s Rebellion, although overblown greatly, undermined public opinion about the level of private virtue.


� When representatives of the states convened in Philadelphia during the summer of 1787, they were charged only with considering amendments to the existing Confederation.  Many of them, however, were from the outset committed to producing a plan for a new government.  The early introduction at the Convention of the strongly nationalist Virginia plan confirmed this.  Others more concerned to preserve state powers resisted and forced compromises on the way to consensus.


� See U.S. Const. Art. I, ( 10.


� Novus Ordo at 172.





� As quoted in Federalist No. 47 at 314.


� (In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself.(  Federalist No. 51 at 337.


� See Federalist No. 23.


� See Federalist No. 39 at 243.


� Novus Ordo at 276.


� Federalist No. 39 at 249.  (emphasis in original).


� The (Great Compromise,( also known as the (Connecticut Compromise,( reconciled the disagreements between the large and small states over representation in the Congress.  The large states wanted representation based on population; the small states wanted equal representation for each state.  The compromise based representation in the House of Representatives on population and gave each state equal representation in the Senate.


� The (Three-Fifths Compromise( between the slave and non-slave states addressed the issue of population for purposes of determining representation and taxation.  Slave states wanted to count every slave in determining population.  Non-slave states argued that because slave-states treated slaves as (property( they should not be able to get the advantage of counting slaves in the population of persons.  The compromise provided that (Representatives and direct Taxes shall be apportioned among the several states ... including ... three fifths of all other Persons.(  Article I, Section 2, par. 3, repealed by the Fourteenth Amendment, Section 2.


� Novus Ordo at 3-8.


� Federalist No. 51 at 341.


� Federalist No. 57 at 373.


� (If this spirit shall ever be so far debased as to tolerate a law not obligatory on the legislature, as well as on the people, the people will be prepared to tolerate any thing but liberty.(  Id.


� Aristotle, The Politics, Book III, Chaps. 7 and 8.


� See Federalist 10 at 58.


� Novus Ordo at 5.


� See Montesquieu, The Spirit of the Laws (Ed. and tr., A. Cohler, B. Miller, and H. Stone; Cambridge, MA,  Cambridge Univ. Press, 1989).


� See Fn. 22, supra.


� See Federalist No. 39 at 246-250.


� (It has been frequently remarked that it seems to have been reserved to the people of this country, by their conduct and example, to decide the important question, whether societies of men are really capable or not of establishing good government from reflection and choice, or whether they are forever destined to depend for their political constitutions on accident and force.(  Federalist No. 1 at 3.


� See, e.g., Lawrence Tribe, (Structural Due Process, 10 Harvard Civil Rights(Civil Liberties Law Review (1975).


� See Novus Ordo at 9-10.


� See James MacGregor Burns, The Deadlock of Democracy (Englewood Cliffs, N.J., Prentice-Hall, 1963).


� Federalist No. 51 at 337.


� (But the most common and durable source of factions has been the various and unequal distribution of property.  Those who hold and those who are without property have ever formed distinct interests in society.  Those who are creditors, and those who are debtors, fall under a like discrimination.  A landed interest, a manufacturing interest, a mercantile interest, a moneyed interest, with many lesser interests, grow up of necessity in civilized nations, and divide them into different classes, actuated by different sentiments and views.  The regulation of these various and interfering interests forms the principal task of modern legislation, and involves the spirit of party and faction in the necessary and ordinary operations of Government.(  Federalist No. 10 at 56.


� If factions or special interests have a greater influence than anticipated by the Framers, that may be due to changes in the Constitution which diminish the effectiveness of federalism.  See ( 22, infra, for a discussion of the influence of the Seventeenth Amendment.


� The Federalist 10 at 55.  History, however, confirms the observation of The Federalist that the pursuit of liberty cannot permanently be suppressed.  Certainly, events in Central and Eastern Europe in 1989-90 testify to this truth.  Events since have also reconfirmed the danger of ethnic, religious, and other factions to the success of self-government.


� Id. at 57-58.


� Id. at 62.


� Id. at 59.


� Id. at 61.


� (Whilst all authority in it will be derived from and dependant on the society, the society itself will be broken into so many parts, interests and classes of citizens, that the rights of individuals or of the minority, will be in little danger from interested combinations of the majority.  In a free government the security for civil rights must be the same as for religious rights.  It consists in the one case in the multiplicity of interests, and in the other in the multiplicity of sects.  The degree of security in both cases will depend on the number of interests and sects; and this may be presumed to depend on the extent of the country and number of people comprehended under the same government.(  Federalist 51 at 339-40.


� Federalist 49 at 330-332.  It may not seem that the states ever successfully check the national government.  When state legislators elected U.S. senators, however, the states had that power through the Senate.


� See n. 15, supra.


� As The Federalist observes, this inherent conflict of interest is the fundamental weakness in a democratic system:


(No man is allowed to be a judge in his own cause, because his interest would certainly bias his judgment, and, not improbably, corrupt his integrity.  With equal, nay with greater reason, a body of men, are unfit to be both judges and parties at the same time; yet what are many of the most important acts of legislation, but so many judicial determinations, not indeed concerning the rights of single persons, but concerning the rights of large bodies of citizens?  And what are the different classes of legislators but advocates and parties to causes which they determine?(  Federalist No. 10 at 56.


� It is vain to say that enlightened statesmen will be able to adjust these clashing interests, and render them all subservient to the public good.  Enlightened statesmen will not always be at the helm. Id. at 57.


� Const. Art. I, ( 7, par. 1.


� Const. Art. I, ( 5, par. 2.


� See Garcia v. San Antonio Metro. Trans. Auth., 469 U.S. 528, 554 (1985). 


� See United States v. Curtis-Wright Export Corp., 299 U.S. 304 (1936).


� Federalist 48 at 323.


� See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).


� As discussed previously, the majority favoring a piece of legislation does not necessarily correspond to the membership of the majority party in each particular house as it would in a parliamentary system.  Moreover, some legislators who vote for the legislation initially may not necessarily vote to over-ride a presidential veto.


� See Federalist 39 at 247.


� See Woodrow Wilson, Congressional Government:  A Study in American Politics (Boston; Houghton Miflin Co., 1885).


� 5 U.S. (1 Cranch) 137 (1803).


� See Article III, U.S. Constitution.


� The appointment is during (good behavior,( i.e., subject to removal only by impeachment.  Only one Supreme Court Justice, Samuel Chase, has been impeached (1804) but he was not convicted by the Senate.


� Also, the salary of federal judges cannot be reduced during his/her term of office.


� The accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be pronounced the very definition of tyranny.(  Federalist No. 47 at 313.


� State judges also have the power of judicial review under a system of separated powers, but in some states they are not (independent( because subject to election.


� Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).  If an act of the legislature, repugnant to the constitution, is void, does it, notwithstanding its invalidity, bind the courts, and oblige them to give it effort?  Or, in other words, though it be not law, does it constitute a rule as operative as if it was a law?  This would be to overthrow in fact what was a established in theory; and would seem, at first view, an absurdity too gross to be insisted on.  It shall, however, receive a more attentive consideration.  It is emphatically the province and duty of the judicial department to say what the law is.  Those who apply the rule to particular cases must of necessity expound and interpret that rule.  If two laws conflict with each other, the courts must decide on the operation of each.


� Before, during, and after the Founding of the United States, law was understood within a broad context of (natural law.(  This understanding eroded gradually during the nineteenth century.  During the twentieth century, a theory of positivism has dominated legal theory and practice.


� The judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever.  It may truly be said to have neither force nor will, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.  Federalist No. 78 at 504.


� See Federalist No. 81 at 526.


� States are denied all powers over matters relating to foreign relations and, except with consent of Congress, over imports and exports.


� Section 8 provides in pertinent part:  (The Congress shall have the power ... To make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the government of the United States, or in any department or officer thereof.(


� Prior to the U.S. Constitution, (federation( and (confederation( were coequal terms.  The Federalist actually labels this new form of (federalism( a (compound republic,( i.e. part federal and part national.


� The Tenth Amendment provides:  (The powers not delegated to the United States by the Constitution or prohibited by it to the States, are reserved to the States respectively, or to the people.(


� (The proposed Constitution, therefore, is, in strictness, neither a national nor a federal Constitution, but a composition of both.  In its foundation it is federal, not national; in the sources from which the ordinary powers of the government are drawn, it is partly federal and partly national; in the operation of these powers, it is national, not federal; in the extent of them, again, it is federal, not national; and, finally, in the authoritative mode of introducing amendments, it is neither wholly federal nor wholly national.(  Federalist No. 39 at 250.


� Federalist No. 23 at 142.


� Federalist No. 42 at 274-75.


� U.S. Const. art. I, ( 8, cl. 3.


� See Id. Art I, ( 8.


� Herbert Hovencamp, Enterprise and American Law, 1836-1937 (Cambridge; Harvard Univ. Press, 1991) 20-21 (hereinafter (Hovencamp().


� See ( 40(c), infra.


� See ( 27, supra.


� U.S. Const. art. IV, ( 2, cl. 1.


� U.S. Const. art. IV, ( 1.


� By statute, jurisdiction is limited to situations in which at least a certain minimum amount (currently $75,000) is in controversy.


� Article IV, Section 1: Full Faith and Credit shall be given in each state the public Acts, records and judicial proceedings of every other state.  And the congress may by general laws prescribe the manner in which such acts, records and proceedings shall be proved and the effort thereof.


� 41 U.S. (16 Pet.) 1 (1842).


� Section 34 of the 1789 Judiciary Act, 1 Stat. 92, provided that (the laws of the several states, except where the constitution, treaties, or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the courts of the United States in cases where they apply.(  This provision neither specified what counted as (laws( nor indicated the criteria to be used by a federal court in diversity cases when the laws of the different states which might be applicable were in conflict.


� 41 U.S. at 17.


� Id. at 19.


� Eg. Baltimore & O.R. Co. v. Baugh, 149 U.S. 368 (1893).


� 304 U.S. 64 (1938).


� 304 U.S. at 79.
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