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 International Law
and the Recourse to Force:
A Shift in Paradigms

ANTHONY CLARK AREND AND ROBERT |. BECk

The point is that international law is not higher law or better law; it is
existing law. It is not a law that eschews force; such a view is alien to the
very idea of law. Often as not it is the law of the victor; but it is law withal

and does evolve.!
Daniel Patrick Moynihan

Introduction

When the framers of the United Nations Charter met in San Francxsco they
hoped to establish a new world order—one in which the recourse to force
would be severely restricted. To this end, they formulated the United
Nations Charter paradlgm for the jus ad bellum. Three components set the
parameters of this paradigm: 1) a legal obligation; 2) institutions to enforce
the’ obligation; and 3) a value hierarchy that formed the philosophical basis
of this obligation.

The first of these components, the legal obligation, was embodied in
Article 2(4) of the Charter. States were to refrain from any threat or use of
force against the political or territorial status quo or in any other way
against the pnnc1ples of the United Nations. The only exceptions to this
- general prohibition were 1) force used in self-defense as defined in Article
51, and 2) force authorized by the Security Councxl in accordance with the
provisions of Chapter V.

The second component, the international institutions, were established
under Chapter VII of the Charter. Under these provisions, the Security
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Council is empowered to investigate international conflicts and determine
if there is a threat to the peace, a breach of the peace, or an act of aggres-
sion. If the Council so determines, it is further authorized to take collgcuve
action against the recalcitrant state. ' . : .
The third element of the Charter paradigm is the underlying value }uer-
archy. When the Charter was drafted, even lho.ugh .thc frame.rs proclaimed
many goals for the new international organization, its greemmem goal was
the maintenance of international peace and security. This goal of peace was
to take priority over other goals of justice. Justice was to be sought, but I‘;(:l
at the expense of peace. Given the experience of the f{{ﬂ two .world wars, be
framers believed that more damage was done to th.e ‘mtema.lmnal ?y.sFeIfI y
taking up arms to fight for justice than by living thh.a particular mjusnce.d
The preceding analysis reveals, however, that since the Second Worl

War, a number of significant developments have challenged t!le valid?ty of -
this Charter paradigm. These include such problems as the fallm:e of inter-.
national institutions and the emergence of new values concerning the re-

course to force. Although most international legal scholars would contend
that these post-war developments represent serious threats t? the ?har'ter
paradigm, few would claim that they are indicative of a paradlgmanc shift.
We reject this contention. Our conclusion is that in the world since 1945, a
new legal paradigm has indeed emerged: a ‘post-Charter self-help’ para-
digm. This paradigm, we argue, is at present the best framework for under-
standing the contemporary law relating to the recourse to force. But even as
this second paradigm may currently describe existing law, recent events in
the Middle East, Eastern Europe, Central America, Africa, and elsewhere
suggest that a third paradigm may be emerging, a ‘predemocratic’ paradigm.

This chapter will attempt to provide an analytical framework for under-
standing these conclusions. In order to do so, the first section will outline
the contours of the post-Charter self-help paradigm. The second section
will explore the possible emergence of a new, pro-democratic paradigm.
Finally, the third section will examine the future direction of the jus ad bel-
lum and make recommendations for its development,

The Post-Charter Self-Help Paradigm

Not long after the Charter was adopted, changes in the international sys-
tem began to challenge the efficacy of this framework for the recourse to
force, leading ultimately to the emergence of a new paradigm. In order to
understand the nature of this paradigm, let us examine three elements:
1) the failure of Charter institutions; 2) the emergence of a new value hier-
archy; and, 3) the changed legal obligation.
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The Failure of Charter Institutions

Since 1945 several major problems have developed with the system for the
collf:ctive use of force established by the Charter. These include the veto
the inability to establish formal mechanisms for collective action, and the'
general rejection of limited collective security. Even though world leaders
and scholars made efforts to respond to these problems, ihcse efforts
showed little promise. Using the General Assembly as a substitute for the

Security Council only really worked in the case of Korea. And in that case,

the Security Council has already authorized the initial action. In subsequent

: uses of forqe. the Assembly has not been able to respond effectively to
challenge an act of aggression. Similarly, the use of regional arrangements

has not proved very successful. Such arrangements have responded only

-selectively to uses of force by states and have frequently been perceived as

little more than a fig leaf for great power actions. Finally, peacekeeping,
which developed in the wake of the failure of limited collective security,
cannot be considered as a substitute. Peacekeeping explicitly recognizes
that collective action to fight aggression is unlikely. It comes into play only
after the hostilities have ceased and the parties consent to international
supervision. Peacekeeping is thus not a legitimate alternative to the Chap-
ter VII approach to collective enforcement.

_In short, in the post-Charter period, international institutions have
failed to deter or combat aggression. The international community has fal-
tered in its efforts to address this profound problem.

A New Valu‘e_”Hiérarch y

As.observed previously, the Charter paradigm for the recourse to force was
predicated upon the assumption that ‘peace’ was more important than jus-
tice. In the post-1945 world, however, states have repudiated this hierarchy
of values. In many diverse sectors of the international system, claims have
been made that force against the existing political and territorial order may,

© at times, be justified. These claims seem to have manifested themselves in

three different ways: 1) claims to use force to promote self-determination;
2) claims to resort to ‘just’ reprisals; and, 3) claims to use force to correct
past ‘injustices.’

These claims suggest that the members of the international system
have rejected the philosophical underpinnings of the Charter paradigm.
Rather than believing that more injury to world order occurs when force
is used to pursue just goals, states have come to believe that, at certain
times, it is better to break the peace in the name of justice, than to live
with the injustice. At times, justice must take precedence over peace.

m



R R A ————

B

Y

.;sglx

9

288 ANTHONY CLARK AREND AND ROBERT j. BECK

A Changed Legal Obligation

The Death of Article 2(4)

The failure of Charter institutions to enforce norms r‘clating to the recourse
to force and the changing value hierarchy have obliged many scholars to
rethink the status of the contemporary jus ad belllfm. Ig:sh-c)rt, sch?lars I;avc
been compelled to ask whether Article 2(4) is st}ll good' mternatlomil afwt
We have argued that a putative norm is a rule of mlcmauom'nl law on,y if i
is authoritative and controlling. As a consequence: for Article 2(4)’s pro-
scription to be regarded as genuine law, its authority and control must be
clearly demonstrated.

A review of scholarship and practice suggests three fum‘iamcr.ltaf
approaches to this question. The first has been labelled the le:galnst
approach; the second the ‘core interpretist’ appn:oach; and the third the
‘rejectionist’ approach.? This section will examine each of these th\rce
approaches in turn and conclude that the ‘rejectionist’ approach reflects
most accurately the reality of the international system. :

The Legalist Approach. A significant number of international publi'ci.sts
might be considered ‘legalists.’3 These legal scholars, while recognizing
that problems exist, adhere to the basic belief that the principle enunciated

in Article 2(4) is still good law. To make this argument, they stress several -

points. First, they argue that the norm remains authoritative since no state
has explicitly suggested that Article 2(4) is not good law. As Prof.essor
Louis Henkin has explained ‘[n]Jo government, no responsible official of

government, has been prepared to pronounce it dead.’# Thus, because states -

have not explicitly repudiated Article 2(4), its authority continues.

Second, legalists argue that despite the problems of Article 2(4), the
norm remains controlling of state behavior. Here, they contend that
despite violations of the norm, it has for the most part exerted a restraining
influence on state behavior. In the words of Professor Henkin, ‘the norm
against the unilateral national use of force has survived. Indeed, despite

common misimpressions to the contrary, the norm has been largely

observed’. One aspect of this legalist argument seems to be that whi‘le it is
easy to count the times that a particular norm is violated, it is quite difficult
to identify the times when a norm exerted a controlling influence, when states
refrained from forcible action because of Article 2(4)’s. proscription. Another
aspect of this argument is that since most states are not, in fact, using forcc in
violation of the Charter, the norm is generally controlling of behavior.

Finally, the legalists argue that Article 2(4) must be under'.stood as a
treaty obligation for those states that have ratified the United Nations Char-
ter and not just as an obligation under customary international law. Hence,
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the procedure for a normative change is much more specific and defined.
Professor Edward Gordon has argued that

_ [t]he rule embodied in Article 2(4) is not just a freestanding rule of cus-
tomary law; it is also a formal treaty obligation. States may withdraw their
consent to be bound by treaty obligations, but may not simply walk away
from them.6 '

Explains Gordon, *(tJhe existence of an operational code [read ‘state prac-
tice’] different from the formal commitment may be cause for withdrawing
state consent, but it does not supplant the process for withdrawing consent
called for by the treaty or by treaty law generally.’? Although recognizing
that treaties may be ‘replaced’ if they are ‘not followed,’ Gordon contends
that ‘an observer’s inference that they are lagging behind actual practice is
too subjective and fragile a criterion to replace the formal evidence of with-
drawal of state consent as an indicator of the continuing force of treaty
obligations.'8 In other words, states must formally terminate a treaty for it
to cease to binding; mere non-compliance is insufficient.

While there is a certain logic in these arguments advanced by the legal-
ists, there are also problems, First, although it may be true that no state has
explicitly declared that Article 2(4) is not good law, this fact alone does not
mean that the norm is necessarily authoritative. For obvious political rea-
sons, states have not overtly argued that the Charter norms are invalid.
States have on numerous occasions claimed the right to use force in cir-
cumstances that are, nevertheless, clearly antithetical to the principle
enshrined in A_rti’cle 2(4). Given these claims, it seems incorrect to contend
that states still hald 2(4) in very high esteem. Admittedly, the provision
may still command some perceptions of legitimacy, but they seem to be far
below those required for a healthy rule of law.

Second, the arguments advanced by the legalists for the controlling
nature of Article 2(4) also seem to be inconsistent with realities of the inter-
national system. Certainly not every state violates Article 2(4), and cer-

‘tainly it is difficult to judge when a particular state’s behavior was influ-

enced by the existence of 2(4). Nevertheless, the norm has been viglated
frequently and with impunity in some of the most important cases of state
interaction. Even though legal scholars may disagree as to the precise list of
such violations of Article 2(4), there is broad agreement that numerous vio-
lations have taken place. . . . '

~ Even Profe‘§§dr Henkin, in arguing that Article 2(4) is still valid, was
forced to deal;:\t{'i,th a number of these instances. He explains:

the norm against unilateral force has been largely observed. With the
exception of Korea (in some respects an ‘internal war’), the brief, recur-
rent Arab—Israel hostilities in 1956, 1967, and 1973, the flurry between
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India and Pakistan over Kashmir in Septembc:: 1965, the invasion of
Czechoslovakia by Soviet troops in 1968, [a_nd in the footnote h: s;ys.
*‘One might add, unhappily, Ethiopia-Somalia a.nd‘Vieu'u_tm—Cam : ia—
China in 1978-79'], nations have not engz.aged in ‘war,’ in full and sus-
tained hostilities or state-to-state aggression even in ctrcu'r;lstances in
which in the past the use of force might have been expected.”

These ‘exceptions,’ and others that have taken place since the time Hen

i i i inor inci: -
kin’s book was written, are profound exceptions, not simply m ,

dents. These uses of force would seem rather clearly to indicate that when

a state judges other foreign policy goals to be at stake, it will generally no ,

allow itself to be circumscribed by the prohibition of Article 2(4). o

Finally, the legalists’ use of the treaty-nature of Article 2(4) is prob:s
lematic. Even though Article 2(4) is a treaty provision, the same test fof
determining the validity of customary inle.x'nat'nqnal la\:v can also bi?*
employed. If a treaty provision is greatly lack.ln.g in authority and contrq '
it seems quite logical to argue that the provision is no .longer a.utl'{e.ntxq?
‘international law.’ In the decentralized system that exists today, inter-

national law is constituted through state practice. In 1945, fifty-one .sta.tes
chose to enunciate a particular rule relating to the use of force by ratifying
the United Nations Charter. Since then, these states and over one hundred
additional ones have, through their actions, chosen to change this rule.
Even though there have been no formal acts that have attempted to change

the written words of Article 2(4), the behavior of these states has been suf--

ficient to effect a change.

The ‘Core Interpretist’ Approach. Another approach to understanding the -

status of Article 2(4) has been called the ‘core interpretist’ approach. The
‘core interpretists’ argue that although the narrow, legalistic interpretation

f Article 2(4) no longer represents existing law, a ‘core’ meaning of the
Article that is still authoritative and controlling can nevertheless be identi-

2 g W fied.1® Naturally, these scholars differ as to what represents this ‘core’

»
5

5 6o

7S

meaning. Some suggest that the ‘core’ is very large. They contend that the
basic prohibition contained in Article 2(4) is still valid, except as modified
by authoritative interpretations confirmed in state practice. Thus, every uni-
lateral use of force is prohibited unless it can be demonstrated that the
accepted interpretation of the Charter allows for an exception. These ‘core
interpretists’ argue that permissible exceptions would include such uses of
force as anticipatory self-defense, intervention to protect nationals, andl
humanitarian intervention.

Other ‘core interpretist’ scholars take a slightly different approach.
They contend that the ‘core’ of Article 2(4) is much smaller. For example,
Professor Alberto Coll suggests that
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insofar as there is a remnant of a legal, as opposed to a moral obligation
left in a{mgl_gf‘Z(4). it is a good faith commitment to abstain from clear

agegression that involves a disproportionate use of force and violates other
_principles of the Charter. !

According to Coll,

. [c]lear aggression and the content of article 2(4) and article 51 would, in
turn, be defined by reference to established traditions of normative rea-
soning, such as prudence and just war doctrine, in an open interpretative
process similar, in fact, to that already underlying state decisionmaking on

. - the use of force in many situations. 12

He explains that ‘[u]nder this interpretative process, clear aggression
would encompass different typologies of coercive acts which various tra-
ditions of ethical reasoning, throughout different periods of history, have
condemned in the strongest terms as unlawful and morally reprehensible,’!3
Thus using Coll's approach, ‘clear aggression’ could include the use of

‘ force to gain territory, to achieve political domination, and to perpetrate

genocide. The activities of Nazi Germany and Imperial Japan that inaugu-
rated the Second World War would be the most obvious examples of such
‘clear aggression.’

But whatever the precise nature of the ‘core’ that the various scholars
identify, the important aspect of this approach is that it continues to affirm
Article 2(4) as the existing jus ad bellum. All the writers of this school
would contend that some version of Article 2(4) represents the law, and
would reject arguments that 2(4) is now dead. One reason for this desire to
hold on to even a shred of Article 2(4) is a belief that rejecting the norm
entirely might be premature because states do refrain from certain uses of
force. Consequently, such rejection could actually contribute to the disso-

* lution of. whatever restraining influence 2(4) still exerts. Another reason

seems to be the symbolic nature of 2(4). For many ‘core interpretists,’ Arti-
cle 2(4) represents a goal, an aspiration of the post-Second World War era.
To claim that it is no longer law, would be to claim that prohibiting the uni-
lateral resort to force was no longer a noble goal worth pursuing.

But despite these laudable aspirations, there is one major problem.
Holding on to Article 2(4) may actually be doing more harm than good to
the international legal system. Given the severely weakened authority of
2(4) and its manifest lack of control, to use Article 2(4) in any way to
describe the law relating to the recourse to force may simply be perpetrat-
ing a legal fiction that interferes with an accurate assessment of state prac-
tice. It may indeed be true that some ‘core’ of the Article 2(4) prohibition
may remain, such as a prohibition on the use of force for territorial aggran-
dizecment. But the problem is that Article 2(4) was designed to be much



292 ANTHONY CLARK AREND AND ROBERT J. BECK

more than simply a prohibition on'the use of force for that narrow purposc/

One of the radical aspects of 2(4) was that it went beyond the Kellogg-

Briand Pact, which prohibited recourse to ‘war,” by prohibiting all uses of
foie that were against the territorial integrity or political independence of .

4 state or otherwise inconsistent with the purposes of the United Nations.
Moreover, it even prohibited threats of force. In other words, the Article
2(4) prohibition was much broader than simply the *core.’ If only this small
sub-set of Article 2(4) still remains, it does not seem appropriate to describe
the law by reference to the full set.

The
- Article 2(4) has been called the ‘rejectionist’ approach. To take this
approach would be to argue that Article 2(4) does not in any meaningful
way constitute existing law. The contention would be that because authori-
tative state practice is so far removed from any reasonable interpretation of
the meaning of Article 2(4), it is no longer reasonable.to consider the pro-
vision ‘good law.’ . .

- The classical elaboration of the rejectionist approach can be found in

Professor Franck’s 1970 article on the death of Article 2(4).14 At the time, -

Professor Franck argued that ‘[t]he prohibition against the use of force in
relations between states has been eroded beyond recognition.!S This erosion,
according to Franck, was due to three main factors: ‘the rise of wars of
“national liberation”,’ ‘the rising threat of wars of total destruction,’ and ‘the
increasi itariani i stems dominated by a super-
Power.16 But, he explained, ‘[tJhese three factors may ... be tracéc_i back to
a single circumstance: the lack of congruence between the international legal
norm of Article 2(4) and the perceived national i tes, especially
the super-Powers.1? In short, as states have come to value goals other than

those expressed in Article 2(4), the authority and control of the norm have
essentially disappeared. As Professor Franck put it in 1970: ‘The practice of
these states has so severely shattered the mutual confidence which would

have been the sine qua non of an operative rule of law embodying the pre-

cepts of Article 2(4) that, as with Ozymandias, only the words remain.’18

Twenty years later, in his The Power of Legitimacy Among Nations,
Franck reaffirmed his *rejectionist’ understanding of Article 2(4). Acknowl-
edging the egregious lack of control of putative rules dealing with the use
of force, he commented: '

the extensive body of international ‘law,’ oft restated in solemn texts,
which forbids direct or indirect intervention by one state in the domestic
affairs of another, preciudes the aggressive use of force by onc state
against another, and requires adherence to human rights standards simply,
if sadly, is not predictive of the ways of the world.19

’Rejectioni&t' Approach. The third possible apbroach to the status of
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4/-,Later. Franck compared Article 2(4) and the one-time US Government man-
dated 55-mile per hour national speed limit. Observing that while
bf)th rules possess ‘textual clarity,’ they, nevertheless, ‘do not describe or pre-
dict with accuracy the actual behavior of the real world.’20 He explained that

compliance pui},2!

Apart from Professor Franck, no other major international legal scholar

f)as explicitly taken this approach. Yet despite this lack of support, the

are, in practice, controlling? Based on state behavior, several conclusions
can be drawn about legal principles that Seem to have emerged to fill the
Eap caused by the death of Article 2(4). The following section will set out
1he_se conclusions. We will employ here a- ‘positivist’ approach to inter-
national law, T’l}a; is, we assume that unless a restrictive norm of law can be
established prohibiting a particular use of force, states are permitted to
engage in that use of force. In short, for any use of force to be prohibited
an authoritative and controlling proscription must exist, '
Our proposal does not purport to offer the only acceptable formulation
of the law; rather, it seeks merely to present one possible description of the
post-Charter jus ad bellum. In order to do $0, we will first discuss those cir-

1
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s.elf-determmation s a proper use of force, at least when it is their defin;-
tion of s.elf—determmamm. Once again, there seems to be no restrictive rule
prohibiting such use of force. '

A Lawful uses of force

/. Self-defense (including anticipatory self-defense and reprisals). The fl;'s; ‘
circumstance in which the unilateral use of force would seem.to. be law ul
in a post-Article 2(4) legal system would be s.elf—defensc. This is nolt par-
ticularly controversial. Individual and collective self-defense h.as always
been explicitly permitted under Article 51 of the Charter. Tl.le major change
would be the addition of anticipatory self-defense and reprisals.

Before the Charter was adopted, states had the right under customary
international law to use force in self-defense even before an armed attack
occurred if it could be demonstrated that such an attack were imminent .an.d
that no other recourse was available. With the demise of Article 2('4.). it is
reasonable to assume that this preexisting right would be rehabilitated.
There seems to be no consensus on a rule prohibiting force undertaken for
that purpose. .

In addition to anticipatory self-defense, it would also seem that re-
prisals would be permissible. States have also been suing a broadf:ned def-
inition of self-defense to justify reprisals. There seems to be a belxef. on the
part of states conducting such actions that they are proper to pums.h .afld
deter certain prior illegal acts of the target state, even though such initial
acts do not rise to the level of an armed attack. While not all states have

“endorsed the use of force for these purposes, there appears to be no clear
agreement on an authoritative norm prohibiting reprisals.

3. Correction of past injustices. Finally,
employ force to correct injustices that ha
State at a particular time in the past. This

it would seem to be lawful (o
d been inflicted on a particular
means that if one state had previ-
» had endangered the nationals of

legalize such actions as the Argentine inv
had been done today, the British, French
1956, and the Arab invasion in 1973,

. N b
’Thls use of force to correct Past injustices also clearly involves action
. against the political and territorial status quo. States seem to feel, however,

that the status quo is often unjust, and that in the absence of other effective

means to correct the situation, they have the right to take the matter into
their own hands.

asion of the Falklands and, if they
» and Israeli invasion of Egypt in

¢ Unlawful Uses of Force: Territorial Annexation

_If states have come to acknowledge that force may properly be used to pro-
mote self-determination and to correct past injustices, very little would
seem to be prohibited. In fact, in a world without Article 2(4), the only
thing that does seem to be proscribed is the use of force for pure territorial
-aggrandizement. States still appear to believe that it is illegitimate to use 1\
force solely for the purpose of gaining territory.

Perhaps the most dramatic example of this belief can be seen in the
response of the international community to the August 1990 Iraqi invasion
of Kuwait. When Iraq invaded and annexed Kuwait, it justified its actions
on the basis of Arab unity. Claiming that colonial borders had been un justly
drawn, the Iragi Revolutionary Command Council proclaimed that it had
‘decided to return the part and branch, Kuwait, to the whole and origin,
Iraq, in a comprehensive, eternal and inseparable merger unity.’ Yet despite
this apparent claim of correcting a past injustice, the international commu-
nity squarely condemned the invasion and annexation. On August 2, the
United Nations Security Council adopted Resolution 660 condemning
the invasion by a vote of 14-0, with Yemen not voting. Four days later the
Council acting under Chapter VII of the Charter, imposed economic sanc-
tions on Iraq by a vote of 13-0, with Cuba and Yemen abstaining. Shortly
thereafter, following Iraq’s claim of annexation, the Council unanimously
adopted Resolution 662. This Resolution reiterated the Council’s demand
‘that Iraq withdraw immediately and unconditionally all its forces’ from

2. Promotion of self-determination. In light of the growing ?ref?rence for
‘just’ uses of force, the use of force to promote sclf—determmatfon would
also seem to be lawful. But since different states have defmec{ self-
determination in different ways, it would be impossible_ to restrict this.nght to
the promotion of a particular ‘type’ of self-determination. It would, 1.n'other
words, be difficult to claim that using force to promote ‘profdemocrgtlc stalf-
determination would be permissible, but using force to promote 'prp-socxal-
ist’ self-determination would be impermissible. Consequently, there. WOI'.lld .
seem to be a right for states to use force to promote self—delerm'ma.tl.on
however they define it. This would mean that such action as the Soviet ‘lib-
eration’ of Czechoslovakia and the American ‘liberation’ of Panama wou_ld
be lawful. It would also mean that it would be permissible to provide assis-
tance to either side in a civil conflict, with the determination being made by
the intervening party as to which side was acting in the true interests.of
self-determination. : :
This use of force to promote self-determination is obviously much more
controversial than self-defense. It actually constitutes a clear use of force
against the political independence and territorial integrity of a state, Ne.ver-
theless, as demonstrated earlier, states have come to regard a just pursuit of
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Kuwait, and decided ‘that annexation of Kuwait by Iraq under any form
and whatever pretext has no legal validity, and is considered null and void’
and demanded ‘that Iraq rescind its actions purporting to annex Kuwait.’
On November 30, after much negotiation, the Council adopted Resolution
678 authorizing states to use force in Iraq did not comply with the
demanded withdrawal.

The Security Council’s actions in this case are quite telling. Even
though Iraq’s actions were veiled in claims of ‘justice,’ the Council did not
hesitate in condemning the invasion and purported annexation. The justifi-
cation undoubtedly was too much of a transparent ‘pretext’ for a simple
effort at territorial aggrandizement, reminiscent of justifications used at the ;
beginning of the Second World War. The reaction would indicate a strong ;
perception on the part of the overwhelming majority of states that uses of
force for pure territorial aggrandizement are impermissible. Moreover, the
fact that such uses of force have been quite rare in the post-War era, indix
cate that this norm does have a high degree of control.

But what all this suggests is that the legal structure that has emerged
from the ashes of Article 2(4) may simply be a modified regime of ‘self-
help.” Under such a regime, states can lawfully use force to promote self-
determination as they define it and to correct what they perceive to be
injustices. For these purposes they possess a competence de guerre, akin 1q
that possessed by states before the adoption of the League of Nations .
Covenant. Under this paradigm, however, one use of force is prohibited— "
force for territorial annexation. Of cdurse even here, state could claim that
they were acing for other ‘just’ reasons when their actual goal was pure ter-
ritorial acquisition. '

very sansfymg, but it may be accurate. The normative framework suggested
above certainly does not represent the most desirable legal regime, but it
- may reflect the existing legal regime.

" The Post-Cold War Era: A New Paradigm?

Critics of the preceding analysis of the post-Charter self-help paradigm
might contend that the discussion has assumed the existence of a particular
. type of international system. The paradigm, it could be argued, seems to
-assume the continuance of the Cold War and its attendant evils—lack of
. superpower cooperation, widespread superpower intervention, and the like.
Now that the tumultuous year of 1989 has brought an end to the Cold War,
“the paradigm no longer depicts reality. With the collapse of the Soviet
* Union, increased cooperation among the permanent members of the Secu-
rity Council, the rising capital of the United Nations, and the great move-
ments toward democracy, a laissez-faire approach to the use of force no
. longer seems accepted. Instead, it could be argued, a new *pro-democratic’
" paradigm is coming to describe the law relating to the recourse to force.
This section will examine the arguments supporting the existence of
this would-be paradigm. It will do so by exploring the possible emergence
of a new value hierarchy and a ‘new’ legal obligation. .

SIS A Ale

The Eme_rgencg ofa New Value Hierarchy?

"-In the Post-Charter Self-Help paradigm, justice is valued above peace. l
~ States are claiming the right to use force to promote certain ‘just’ goals.
".The major difficulty with this formulation is that different groups of states
" have: offered differing and often contradictory definitions of what a ‘just’
‘goal is. With the ending of the Cold War, however, it could be contended
that an international consensus is emerging around certain acceptable ‘just’
goals Specifically, it could be argued that in light of recent developments,
there is a consensus that it is proper to use force to promote democratic
self-determination in the western sense of the term.
" This argument could be made in two steps. First, with the decline of
" the ideological confrontation between the East and the West, there is grow-
ing international agreement on what constitutes an ‘illegitimate’ regime.
Such a regime would be one that engages in gross violations of human
rights as enumerated in the Covenant on Civil and Political Rights or one
which has come to power in total disregard of constitutional processes.
Hence, the pre-1989 regimes in Panama, East Germany, Bulgaria, Czecho-
slovakia, and Romania, to name a few, could be regarded as illegitimate.
In support of the notion that agreement on the illegitimacy of certain

An Assessment of the Post-Charter Obligation ' i

If the international legal system has moved toward a modified reglme of
self-help in the post-Charter period, is this evolution good? Does this type
of legal arrangement further the general goals of international law? Assum’
ing that one of the main purposes of international law is to promote stabil-’
ity and regularity in the relations among statés, the answer would quitc
clearly be no. Self-determination and justice are extremely subjecnve
terms. They can mean virtually anything a particular state chooses them tq
mean, and they can be used to justify virtually any use of force. In the 5
world of ‘just’ causes, one person’s liberator is another person’s oppressor,
and one person’s freedom fighter is another person’s terrorist.

The problem, however, is that while self-determination can mcan
almost anything, Article 2(4) has already been stripped of any real meaning.
In light of state practice, to contend that it is still good law is to make if
mean virtually anything. Recognizing that Article 2(4) is dead may not be
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i icular
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* .
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overnment is illegitimate, it cou A ! : ; '8
ﬁelief that it is becoming permissible to use force against such regimes
promote the self-determination of the peopk;\s. -
i i ly in the .
Although this argument is on ; o
i ment, one /fmcrican scholar, Thomas Franck, has attempted to sugg.e: s
| com(;urs Professor Franck argued that states ‘are gradually corlr'lllar%an- |
agree on a right to democratic governance, or freedom from totail ‘
ism.’22 He explained that

nge in Eastern Europe and his
d a new thinking on the part of

came to cluster around the magnet of ‘self-
dely-accepted exception to ar.ucle 2(4:), must
al era, to imbue a new inter-nationally-

1 (w]hatever decent instincts
determination,’ creating a wi C
now carry forward, in the post-.c.olom ]
recognized human right to political freedom.

: i : a right
And, according to Franck,'[k]}in to such a. right would b.e ano;tixsr dailr; cgﬂy
of Ll;e democratic members of the international cqmrquq:;y t(: b L reoy

indi i their democratic entitlement. :
or indirectly, those fighting for . i
i i ! ined Franck, ‘are already spelle
‘democratic entitlements,” explained. y o
international instruments, in particular the Covena{n on C{vnl elu;d \f'ozl:l»ugm
Rights, which may now be regarded as customary international law. =
?

Franck believes that

{w]hen the most basic of these rights pave bef:n found to have k;ei: [\"::v
lated—and only then—an cnunciateq n.ntemauonal const}nsus mlgvels y
be ready to form around the proposition that the use o so,:;e v o
P: force by states could be justified to secure democratic entitlem

: 126
: peoples unable to secure them for themselves.'®

X In short, justice would still be valued over peace, but th.e definition of jus-
! tice would not be as subjective as in the self-help paradigm.

The Emergence of a ‘New’ Legal Obligation?

’ . .
instituti itudi i e argued that
; Based on these institutional and attitudinal changes, 1t cc.:ul.d bh 8 ed that
: a ‘new’ legal obligation regarding the recourse to force is in t‘e proce: ;
] owing Franck, it could be contended that the internationa

ing. Foll
e for the recourse to force

community is coming to accept one just cause

de regarding the Eastern European regimes. . -

initial stages of develop-. -
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aside from self-defense—intervention to remove an ‘illegitimate’ regime.
With the decline of competing ideologies, there is developing a consensus
around what constitutes such an illegitimate regime and a growing accept-
ance of the permissibility to use force, if necessary, to remove such a
regime. If this is indeed becoming the case, then the paradigm depicting the
j:fs ad bellum may be shifting away from the post-Charter self-help para-
digm to a new pro-democratic paradigm. Under such a paradigm, force
would be permissible in two circumstances: to engage in individual and

collective self-defense and to promote ‘pro-demogratjc’ self-determination.
hile such a paradigmatic 3hift may occur at some point in the future,

at present, it Sseems exceptionally premature to assert its imminent arrival.

This is true for a number of reasons. First, despite the dramatic develop-
ments in Eastern Europe and the former Soviet Union, there still seems to
be no real international consensus as to what constitutes an ‘illegitimate’
regime. While it is true that an apparent agreement developed regarding the

. illegitimacy of certain Eastern European governments, there seems to be no
. such consensus with respect to the rest of the world. If fidelity to the Inter-

national Covenant on Civil and Political Rights is used as a determinant of
legitimacy, a substantial number of countries fall short, Even following the
remarkable developments of 1989, the human rights organization Freedom
House lists fifty-nine states as ‘not free.'?” These states comprise over two
billion people and come from nearly every area of the world. Clearly, if
over one-third of the states in the international system maintain regimes in
which significant political rights and civil liberties, as defined in the West,

~ are denied, it js impossible to argue that there is some consensus on demo-

cratic legitimacy.

Second, even assuming there were some emerging agreement on legit-
imacy, there is. clearly no consensus developing on the efficacy of the use
of force to remove such a regime. A case in point would be the invasion of
Panama by the United States. Even though one argument raised by the
United States centered around the illegitimacy of the Noriega regime, there

‘was near universal condemnation for the American action. While certajn

states believed that the government of Manuel Noriega was indeed illegiti-
mate, there seemed to be a general rejection of US contentions that this ille-
gitimacy gavé rise to a unilateral right to invade the country. If this was the
case with respect to Panama, it is difficult to envision many other cases in
which there could be agreement on the permissibility of force to remove an
anti-democratic regime. :

In‘short, despite the dramatic changes that have taken place in inter-
national politics over the last several years, there does not yet seem to be
the international consensus necessary to support the existence of a pro-
democratic. paradigm. States have not yet come to accept a jus ad bellum
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greatly,. the notion that individuals have certain rights in the internationa
System is generally accepted, It is possible that over time more refinements
will be made in this ares of the law and the Provisions of instruments such
as th? COVF{IBI‘I( on Civil and Politjca) Rights will begin to be reflecteq in
pracnce: This may then give rise to an accepted notion of legitimacy and 3
concomitant right o intervene to Promote such legitimacy, g

that permits intervention for only one particular typ.e of self-determination
aimed at removing illegitimate, anti-democratic regimes. :

The Future of the Jus Ad Bellum

Three Possible Scenarios

In light of the preceding analysis, it is contf.:nded that there has bc.:ef'n.a def-
inite paradigm shift in the post-Charter period. The Cl}artt'ar prohibition on
the recourse to force as established in Article 2(4) is snmpl.y no longer
authoritative and controlling. States have chosen to rej?c.t this strict pro-
scription in favor of a more permissive norm that prohibits force only in
cases of action aimed at territorial aggrandizement and allows forcible
efforts to promote self-determination as it is varimfsly defined, to carr);l ouet:
a just reprisal, and to correct a past injustice. Despite the changes that a\{“'
taken place in the international system, states have no_t yet reafzhed a con-
Sensus on a more restrictive norm limiting permissible intervention to cases :
involving ‘pro-democratic’ self-determination. In other words,. th'e post-
Charter self-help paradigm, for good or ill, still describes the existing law
relating to the initiation of force. _ ‘

Given this conclusion, where is the law going? Is the international sys-
tem evolving toward a pro-democratic paradigm or not? While it is impossi-
ble to answer this question with any certainty, three scenarios seem plausible.

First, it is conceivable that there will be no significant change in th
post-charter self-help paradigm. States may continue to claim the right to
use force to correct injustices and promote self-determination as the
determine. A

While there may be increased great power cooperation, this does not
necessarily indicate that all states will refrain from acting to promote self-
determination. It should be noted, for example, that even while the Soviet
Union was allowing the East European states to go their own way, the
United States was acting forcefully in Panama., Moreover, the changed
nature of Europe may have little to do with the actions of states in other
parts of the world. Islamic states, African states, and others may continue to
be motivated by diverse definitions of self-determination and justice and
may, when appropriate, use force to realjze these claims. A

A second possible scenario involves the ultimate acceptance of the pro-
democratic paradigm. Even though the international system has not yet
come to accept a definition of a legitimate regime, it is possible that the
international community is evolving toward such definition. Before 1945,
human rights was not even a legitimate topic of conversation in inter-
national discourse; now, even though definitions of human rights vary

the Iraq‘x myasion is an easy cage because it involved obvious aggressio
for territoria] aggrandizement, it s Possible that the effect of the UI:I1
» resp?nse will be a reinvigoration of the norm. With the world apparent|
1 rallying around the Charter jp this case, the effect may be to encoura 1{
. States to be more supportive of Charter norms in the future. Havip co g-
fnm.ed themselves as 3 Matter of principle in thijs case states- ma bg mc:?e
: glnclme'd to defend the honoy of Article 2(4) in the fl;ture. If khi); were to
oceur, it could Jead to new consensus on the unilateral use of force Arti-
cle 2(4) could actually become reflective of authoritative state practk.:c.

vides very little in normative restraints on the recourse to force, that allows
states to use force to promote self-determination and justice as they may
choose to define them, is destructive of world order. For policy makers, a
course of action that would ‘promote the return to something more closely
resembling Article 2(4) would seem to make sense.
Given the recent developments in the United Nations system, the
Breater potential for great power cooperation, and the commitment of the
. .intemational community in the Iraqi conflict, the possibility of reestablish-
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Lawful Uses of Force
Self-defense

As under the Charter paradigm, self-defense would be a permissible ground
for states to take recourse to force. Our proposal sets out three explicit cir-
cumstances under which a state may lawfully use force to defend itself:
armed attack; imminent attack; and indirect aggression.

1. Armed attack. First, states would be allowed to use force in response to
an overt armed attack. This would simply. reaffirm the language of Article
S51. When one' state engaged in a clear, obvious armed attack against
another, the victim state would have the right to respond with force. The
only restriction on this right of the aggrieved state would be the traditional
requirements of necessity and proportionality.

fecesse [Pproportionait.

2. Imminent attack. Second, states would be allowed to use force to respond
to an ‘imminent’ armed attack. It seems only logical to assert that states
need not be required to wait until the bombs drop or the troops cross their
borders before they can take defensive action. Given the technology of
modern weaponry, the right of effective self-defense could become mean-
ingless if a state were required to weather a first hit before it could respond.
In accepting anticipatory self-defense as a permissible ground for the use of
force, we posit that the burden of proof should fall upon the state exercis-
ing this right. The state must demonstrate that an armed attack is truly
‘imminent’ and that its preemptive action is necessary.
—_—

3. Indirect aggression. The International Court of Justice held in' the
Nicaragua case that indirect aggression could rise to the level of an ‘armed
attack,” engendering a right of self-defense under Article 51. One of the
main difficulties with the Court’s decision was that it set the threshold of
armed attack unduly high. ‘ A

We accept the notion that indirect aggression can, in some cases, be
tantamount to an armed attack. We would, however, propose a lower
threshold than that suggested by the International Court of Justice. In our

view, indirect aggression (subject to certain qualifications) can be regarded l

as an armed attack in three instances: covert actions, interventions in
civil/mixed conflicts, and certain terrorist actions.

Covert action. While every covert action not undertaken in self-defense is
delictual, not every one constitutes an ‘armed attack.’ It is impossible to
determine with absolute precision when a covert action rises to the level of
an armed attack. We nevertheless believe that a reasonable assessment of a
covert action’s character can be made on the basis of three interrelated

factors: the
ties;

ing a state’ i i  maj ili
Si f tate s prt:.sndcnt, destroying a major military compound with explo-
esy,‘ Or poisoning a water filtration plant would.
o Oi_):‘zzratl dut.'a.tcon. A third factor to be weighed is the temporal dura
ert activities. A one-time covert act i .
. 4 . tir producing an effect of great
severity might by itself be sufficient to constitute an armed attack Acgtivi-

tie ing i
. ttes producing effects of lesser severity, however, might only constitute an

2;rnted a}tagk if they. were part of an ongoing pattern of behavior. If the head
s z;{tczwer‘«.a asgassmated, that one act per se could be equated to an armed
attack. The isolated destruction of a single small building might not be suf-

ficient to be considered an armed attack; nevertheless, the destruction of a

number of such structures over a period of time could be sufficient.

Suppor:l of rebels. At what point does outside state support of a rebel move-
ment rise to the level of an armed attack? This question proved to be one of
the most contentious ones debated during the Central American conflict of
the 1980s. In order to answer this inherently difficult question, three inter-
::;'I:}t,ed ;?ctors x;mst be weighed: the nature of outside support;'lhc severity
e effects of outside su ; i ili
tervoniss s pport; and the attributability of the effects to the
. Nature of support. As noted above, the International Court of Justice in
N_lcaragua set the ‘armed attack’ threshold at a very high level. Specificall
it held that only the introduction of ‘armed bands’ or ‘merce}laries’ into);
target state would rise to the level of armed attack. We disagree. We con-
tend that a whole range of actions could cross the armed attack threshold:
a state’s provision to rebels of significant financial support; a state’s provi-.

§1og_9f vweapons and ocher equipment, intelligence, command and control
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support, and training; and, of course, a state’s inlroductiq'n of armed bands
and mercenaries. : .
Severity of effect. In determining whether a state's actions constitute an
armed attack, the intention of the intervening state is not dispositive. Nor,
moreover, is the amount of aid provided by the intervening state to the
rebels. The key element in determining whether a state’s support of rebels
engenders the right of self-defense is the effect on the target state of.the
outside support. The degree of outside support for rebels must be suffic.:xcnt
to produce ‘substantial effects’ within the target state. Any ‘effects’ akin to
those caused by a conventional attack by regular armed forces should be
regarded as ‘substantial’ ones. As with covert actions, a temporal factor
should affect the determination of what constitutes substantiality. ‘Substan-
tial effects’ could be the result of a single prominent action or of a series
of lesser actions undertaken over a period of time. -
Autributability of effects to the intervening state. Unlike effects pro-
duced by covert action, effects produced by a state’s support of rebels are
not directly caused by the intervening state. The intervening state merely

provides various forms of assistance to the rebels; the rebels, in turn, under- .

take actions producing effects within their state, Accordingly, for an ‘armed
attack’ to be attributable to the intervening state, the effects within the tar-
get state must be demonstrated to be directly linked to the intervenor'’s
assistance. For example, if it were proven that an intervening state provided
munitions and logistical support to rebel forces, and that those forces
employed that assistance in raids against government targets tantamount to
an overt armed attack, then the intervening state should be considered to
have effectively committed an ‘armed attack.’ Under such circumstances,
the victim state could use force in self-defense against the intérvening state.

Terrorist action. As with covert action, every terrorist act is delictual,
though not every terrorist act constitutes an ‘armed attack.’ It is impossible
to determine precisely when a terrorist act rises to the level of an armed
attack. We nevertheless believe that a host of terrorist acts can do so.
Depending on the attendant circumstances, these might include such actions
as assassination, destruction of buildings, attacks against military and civil-
ian targets, and sabotage.
A terrorist act is distinguished by at least three specific qualities:

a, actual or threatened violence;
b. a ‘political’ objective; and
c. an intended audience.

Random acts of violence performed without deliberate political objectives
should not be considered ‘terrorism,’ even if they do inspire ‘terror.” Neither

“Motivated a¢rg
t any particular audience ip mind

considered ‘the threqy or use of
€ar in a targes 8roup, in order (o

wol.ence With the intent of Causing f
achieve politicq) objectives.’

tion of terrorist acts. A terrorist act can be a single, isolated occurrence or
qart of an on-going pattern of behavior. The latter variety of act, irrespec-
tive of its locus or severity, is more likely to rise to the level of an ‘armed
attack’ because it causes a continuing injury to the state,

caused by a terrorist act can range acioss a broad spectrum of acts, although
whert; précise,ly‘a‘.n act should be placed on this spectrum is debatable. At
one end of the spectrim are acts causing injuries of minor severity (o the
state. We believe that these acts would include ones such as the temporary
detention of a private citizen, the destruction of a private citizen’s property,
or the destruction of a limited amount of government property. Even the
killing of a single national could be considered an act inflicting an injury
of minor severity upon the state. To contend this is not to diminish the

 tragic results of such an act; rather, it is to underscore that the severity of

the act should ultimately be evaluated in terms of its effect upon the state
per se.

‘ At the other end of the spectrum are acts causing injury of major sever-
ity to the state. We believe that these acts would consist of ones which
strike at the core of a state’s sovereignty. These would include the assassi-
nation of a government official, the destruction of a major government
installation, or the killing of a large group of nationals qua nationals. While
we believe that the killing of one national, or perhaps a small number of
them, should not be regarded as inflicting severe injury to the state, we
nor}gmelegs contend that the killing of a large group of nationals should be
so -_re.g-arded. When a large number of nationals are attacked solely on the
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basis of their nationality, such an attack on what can reasonably be consid-
ered an embodiment of the state’s sovereignty would seem to cause the
tate an injury of major severity.
° In ass;':ssg,ng whcjther the ‘armed attack threshold’ has b?ef\ reaf:h.ed.'the
locus of the act, its temporal duration, and the severity of injury it inflicts
upon the state must be considered simultaneously. As each of these l}n’ee
factors varies, so, too, will the assessment of whether an ‘armed attack 'has
occurred. For example, an attack of a given severity occurring abr9ad might
not be tantamount to an ‘armed attack,’ while one of equal severity occur-
ring within a state’s territory might be. Because an act within a state’s bor-
ders self-evidently violates that state’s ‘territorial integrity,” it is reasonable
to posit a lower standard for ‘severity’ for terrorist acts occurring there than
for acts occurring outside a state’s territory. Similarly; a single act produc-
ing an injury of great severity to the state might by itself be sufficient to
constitute an armed attack, whereas activities producing injuries of lesser
severity might only constitute an armed attack only if they were part of an
ongoing pattern of behavior. In addition to the question of which terrorist
acts engender a right of forcible response is the question of what entities
constitute permissible targets for a self-defense response. There are two
such possible targets: the terrorist actor itself; or a state related in some way
to the terrorist actor. ’ '

We submit that a self-defense response should be permitted against a
terrorist actor under three circumstances. First, force may be employed by
a victim state if the terrorist actor is located in that state’s jurisdiction or in
an area beyond the jurisdiction of any state: for example, the high seas or
the airspace over the high seas. Second, a state may take forcible action
against a terrorist actor located in another state’s jurisdiction if that ‘host
state’ is unable or unwilling to take steps to suppress that actor. Lacking
evidence of ‘host state’ support or sponsorship of the terrorist actor, a vic-
tim state may not use force against host state targets per se. Rather, its
action must be limited to the terrorist actor alone. Third, a victim state may
employ force against a terrorist actor located in a state which is supporting
or sponsoring the activities of the terrorist actor.

- Depending on the circumstances, a self-defense response should also
be permitted against a state involved with a terrorist actor. Here, we pro-
pose an ‘attributability’ requirement similar to that which we advanced for
state support of rebels. A state may support or sponsor terrorist actors. In
either of these cases, the effects produced by a state’s action are not directly
caused by the state. Instead, the state merely provides various forms of
assistance to the terrorist actors; the terrorists, in turn, undertake actions
producing effects on the victim state. Accordingly, for an ‘armed attack’ to
be attributable to the sponsoring or supporting state, the effects on the vic-
tim state must be demonstrated to be directly linked to the state’s assistance.
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For example, if it were proven that a
cal support to terrorist actors

Intervention to protect nationals

Provided that f iteria '
our crit isfi
y ! e'na are satisfied, a state should be permitted to j
€ne to protect its nauonals. First, the natj i o tater-
must be in fmei » the nationals of the intervening state
inent danger of loss of life or limb. Second, th
must be unwillin b i . e 1argel state
Third. & £ or unal .lc to protect the nationals of the intervening state.
ird, the purpose of the intervention must be limited to the removal of the
lhreatencfl ‘nfmo_nals. The intervention must not be used as a pretext for any
othef activities in the territory of the target state. Fourth, the force used in
the intervention must be proportionate to the mission of removing the
nationals. No force may be used beyond that which is required to accom-
plish that limited task.

Force authorized by the Security Council

Finally, as in the Charter paradigm, force authorized by the Security Coun-
cil would be permissible.

.
Unlawful Uses of Force
Aside from the uses of force detailed above, all other uses of force by a
state would be prohibited. This would include the use of force to gain ter-
ritory, to. correct past injustices, and to promote self-determination. As
noted above, there is virtually universal agreement that the use of force for
territorial aggrandizement is currently illegal. To permit such a use of force

' would be to destroy all vestiges of international order. In addition, even
though the post-Charter self-help paradigm seems to allow the use of force
to correct injustices and to promote self-determination, we believe that the
terms ‘injustice’ and ‘self-determination’ are excessively subjective. Were
states allowed to use force to promote their own brands of justice and self-
determination, nearly any use of force could be legitimized.

Advantages of Our Proposed |us Ad Bellum

Our proposed jus &d bellum may not constitute the ‘ideal’ regime. Never-
theless, it represents a significant improvement over both the Charter para-
digm and the existing post-Charter self-help paradigm. The advantages of
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-

our proposal can be evaluated in the light of four crittf.ria: its .clanlty .onffi;!:t:
guage; the degree to which it addresses the naturc.of_mtema;l;nz]l -C(; . its‘
the degree to which it recognizles :m need for limited self- t-e p; an
ity to enhance international oider. ) )

capalg;gt,c:)ur suggested jus ad bellum elimipates some of the mterpretanotn
problems of the Charter framework. In particular, the pro?osal attempts’ o
deal with the meaning of Article 51 and the nature of an armfad attack.’ It
allows for an explicit recognition of several caleg?rics of action tl}at may
give rise to the right of self-defense including imml.nen.t attacl; and indirect
aggression. Our approach includes a number of subjective elements; never-
theless, we believe that it contains fewer than other approache‘s. .

Second, our proposal addresses the changed nature of international
conflict. It responds to both civil and mixed conflicts and to the problem
of state-sponsored terrorism. As noted throughout our work, these types of
conflict have been prominent features of the post-Second Wc.)rl(‘i War sys-
tem. Any legal framework must specifically address these varieties of con-
flict if it is to be effective. '

Third, our framework recognizes the need for self-help for the protec-
tion of nationals. It acknowledges that states are frequently unable to
receive the cooperation of the target state when their nationals are in d?n-
ger and that sometimes they may be required to engage in unilateral action
to extricate their citizens. Our proposal would legitimize such action, sub-
ject to the criteria set out above. :

Fourth, our proposal recognizes the critical importance of a restrictive
Jus ad bellum for international order. As we have consistently emphasized,
the post-Charter self-help paradigm is destructive. It’is far too subjective
and allows states excessive justifications for the resort to force. If inter-
national law is to promote international stability, the normative framework
for the recourse to force must be as limited and objective as possible. In our
proposal, we consider all uses of force to correct past injustices and to pro-
mote self-determination to be impermissible. Although any given use of
force for these purposes could indeed be just, it seems impossible to devise
any realistic criteria that would be both reasonably objective and acceptable
to all states. Accordingly, we support a strict prohibition on the unilateral
recourse to force for these purposes. : ‘

If a particular incident were to arise in which states claimed that force
should be used either to correct an injustice or to promote self-determina-
tion, we believe that the Security Council would be the most appropriate
body to consider the issue. If the Council determined then that the matter
were so grave that it constituted a threat to the peace, the Council could
authorize forcible measures. Such a multilateral approach would, in our
view, be far more preferable to the unilateralism of the post-Charter self-
help paradigm. It would not eliminate the subjective aspects of defining
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Justice or sel_f-determination. However, before any forcible action could be
undc;taken, 1t would require Security Council endorsement.
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